UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

THOMAS J. M LNE

v. . Case No. 3:99CV911 (JBA)
| NTERNATI ONAL ASSOCI ATION OF
BRI DGE, STRUCTURAL, ORNANENTAL

& REI NFORCI NG | RON WORKERS,
AFL-CI O LOCAL 15.

RULI NG ON CROSS- MOTI ONS FOR
SUMMARY JUDGVENT [ DOCS. ## 19, 31]

On July 11, 1996, defendant International Association of
Bridge, Structural, Onanental and Reinforcing Iron Wrkers, AFL-
ClO Local 15 (“the Union”) held a disciplinary hearing on
harassnment charges filed against plaintiff Thomas M| ne by
M chael Coyne, the financial secretary and chief executive
of ficer of the Union, and inposed a $10, 000 fine agai nst
plaintiff. Mlne clains that the procedures used in connection
with the inposition of this disciplinary fine violated his
procedural due process rights under the Labor-Managenent
Reporting and Di sclosure Act (“LMRDA’), 29 U . S.C. 88 411, et.
seg., and that the fine was excessive and inposed in retaliation
for his exercise of LMRDA protected rights, in violation of 29
U.S.C § 529.

Def endant has noved for summary judgnent on both counts
[Doc. # 19]. M Ine has cross-noved solely on his procedural due

process count, Count One [Doc. # 31]. For the reasons discussed
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below, MIne's notion for sunmary judgnment on Count One is
granted. Defendant’s notion for summary judgnent is denied as to

Count One and granted as to Count Two, the retaliation count.

BACKGROUND

During the weekend of May 18 and 19, 1996, Coyne was at his
vacation house in Wndham Vernont with his famly and friends
cel ebrating his son’s coll ege graduation. Coyne clains that on
the norning of May 18, 1996, he observed MIne and Lloyd Etkin, a
retired Local 15 nenber and forner political opponent of Coyne,
in front of his property. Etkin was operating a video canera and
M| ne was using a 35mm canera. A heated exchange ensued, and
Coyne ordered MIne and Etkin off his property. Coyne's famly
called the police, at his request, and Coyne filed an incident
report with the Vernont State Police after Etkin and MIne left.
The next day, at approximately 5:30 a.m, Coyne was awakened by
the sound of MIne's vehicle in front of his house, and he
observed MIne's car in his driveway. Coyne’s son called the
police, and went outside with arifle and told MIne to | eave.
Mlne left, and Coyne again reported MIne to the Vernont State
Police. After he returned to Hartford, Coyne filed a report with
the Hartford Police Departnent. See Deposition of Mchael Coyne
(“Coyne dep.”) at pp. 23-26, 28-33, 36-38, 41-43.

MIlne clains that he went to Vernont with Etkin to docunent

and observe Coyne’ s personal use of the union vehicle, and that



he believed that the union policy did not permt personal
unlimted use of the vehicle. See Deposition of Thonas M| ne
(“MIne dep.”) at pp. 108-09. Etkin, however, believed the
purpose of the trip was to go to an antique car show and to see
MIne' s trailer, and that they only decided to take pictures
after they saw the union car at Coyne’s hone. See Deposition of
Ll oyd Etkin at p. 28. MIlne clains that they never went onto
Coyne’s property, that he never left the car or spoke to Coyne,
that he did not harass or try to intimdate Coyne, and that Coyne
threatened Etkin and him See MIne dep. at pp. 110-23.
According to MlIne, he returned to Coyne’s house al one at 5:30
a.m on May 19 in order to take better pictures of the vehicle.
See id. at pp. 120-23. Ml ne characterizes hinself as a vocal
critic and political opponent of Coyne, and a long-tinme critic of
t he personal use of union vehicles by union officials, but offers
no evi dence of any occasion on which he publically addressed this
i ssue apart fromone neeting in the 1970s. See id. at pp. 44-48,
65, 76-77, 92-101. It is undisputed that MIne has not brought
the i ssue of personal use of union cars by executives to any

uni on neeting since the 1970s, and has not filed any grievances
about this issue. See id.

On June 6, 1996, Coyne filed an internal union charge
against MIne, claimng that MIne had “harass[ed] nyself, ny
famly, other relatives and guests at my vacation hone in W ndam
Vermont on May 18 and May 19, 1996,” in violation of a union
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menber’s obligation under Article XXVI, 8 18 of the International
Constitution’s to not “knowingly wong a nenber of this Union.”?
Doc. # 26, Pl.’s Ex. N. The Union’s notice of this grievance to
M| ne dated June 27, 1996 stated that “you are hereby notified to
appear before the Executive Commttee of Local Union No. 15 .
on 11 July 1996 . . . with such wtnesses as you desire to
produce in your defense and to have a nenber of your Local Union
act as your counsel should you so desire.” 1d. MlIlne states he
was working ten hours a day, six days a week at the tine, and
t hus requested that the Union postpone the hearing, which request
the Union denied. See MIne dep. at pp. 150-51, 167. Patrick
Broderick, the then-President of Local 15, disputes that MI ne
ever asked himfor a postponenent of the trial. See Deposition
of Patrick Broderick (“Broderick dep.”) at pp. 47-48.

On July 11, 1996, M I ne appeared at the executive board
meeting as instructed. Plaintiff clains not to have understood

that the trial would be held that night; instead, he believed

Article XXVI, 8§ 18 (obligation of nenbers) provides: “I
(give nane) hereby solemly and sincerely pledge ny honor that |
wi |l not reveal any private business or proceedings of this Local
Uni on or of the International Association, or any individual
actions of its nenbers; that | will, w thout equivocation or
evasion, and to the best of ny ability, abide by the Constitution
and By-Laws, and the particul ar scale of wages adopted by it;
that | wll abide by the will of the majority; that I will at al
tinmes, by all honorable nmeans within my power, procure enploynent
for menbers of this Union and that | will at all tinmes be
respectful in word and action to every person, and be consi derate
of w dows, w dowers, orphans and the weak and defensel ess; and
that I wll not knowingly wong a nenber of this Union or see one
wonged if it is within ny power to prevent the sane.”
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that they would di scuss the charges, but he could not “foresee”
what woul d happen. See MIne dep. at pp. 157-60. He had not yet
been asked to elect a jury trial or a trial to the Union's
Executive Board, as all owed under the union constitution.

According to Local president Broderick, on July 11, 1996,
Coyne was asked into the hearing roomfirst to explain why he had
filed charges against MIne. MIlne was not pernmtted to be
present to hear Coyne’ s explanation. See Broderick dep. at pp.
34-35. Coyne was then asked to | eave the hearing room and MI ne
was brought in. See id. at p. 35. MIne was asked his nanme and
book nunber, but he refused to answer. See id. at pp. 35-36.

M| ne was then asked whether he wanted to be tried by a jury of
t he nmenbership or the Executive Board, and he again refused to
answer. See id.; deposition of Brandon Johnson at p. 56. Ml ne
di sputes that he was ever asked if he wanted to be tried by a
jury or the Board. See MIne dep. at p. 40.

The Board then directed MIne to | eave the room and the
executive board nenbers di scussed anong t hensel ves how to
proceed; the Board decided that if MIne refused to cooperate, he
woul d be tried in absentia. See Broderick dep. at p. 36.
According to the Union, MI|ne was then asked back in, and was
told that the Board would try himin absentia if he would not
cooperate. See id. MIlne continued to be non-responsive. The

Board asked hi m again whether he wanted to be tried by a jury or



the Board, and M| ne responded that he had nothing to say. See
id. at p. 37. According to Broderick, at |east one menber urged
Ml ne to speak up and defend hinself, but MI|ne nade no response.
See id. at p. 50. Broderick clains that he again told M| ne
“that he would be tried in absentia, he could wait in the day
roomfor the result or he could get it by mail.” 1d. at p. 37.
MIlne “said he would wait.” Id.

M | ne, however, clains that when he was told to step outside
a second tinme, after he refused to answer the Board’'s questions,
he was not told that the trial would proceed w thout him and
that Broderick |ater canme out and told himthat “if | didn’'t have
anything to say I mght as well go honme and they would notify ne
by mail.” MIne dep. at pp. 161-62. At that point, MIne
clainms, he realized they were trying him and he told Broderick
that “you can’t be trying ne if that’s the case and I’'msitting
out here.” According to MIne, Broderick s response was, “‘I
said if you don’'t have anything to say, you mght as well go hone
and we will notify you by mail of the outcone.’” |I|d.

Al t hough there is a dispute about when M I ne | earned that
the trial was proceeding in his absence, it is undisputed that
upon realizing that the trial was proceeding, MIne did not tel
Broderick or any other nenbers of the Board that he had anyt hing
to say. See id. It is also clear fromthe undi sputed testinony
of MIne and Broderick that the Union never offered MIne the
opportunity to remain in the roomto listen to Coyne’'s testinony,
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to cross-exam ne Coyne or to hear the other evidence. See MIne
dep. at p. 146; Broderick dep. at pp. 36-37. At oral argunent,
defendant’s counsel confirnmed the Union’s position that once
MIne refused to participate, the Union had no choice but to try
himin absentia.

Thus, the hearing on Coyne’s grievance proceeded in Mlne's
absence, Coyne testified as to his version of the events, and
affidavits fromsonme of Coyne's fam |y nenbers and the Hartford
police report were received into evidence. See Coyne dep. at 91,
93. The Board then deliberated and unani nously found M ne
guilty of know ngly wonging a nenber of the Union. See
Broderick dep. at 37

The Board voted 4-1 that evening to fine him$10,000. Ml ne
appeal ed the decision of the Executive Commttee to the
I nternational Union, which affirmed the decision of the Executive
Committee in March 1997. He also filed unfair |abor practices
charges with the National Labor Rel ations Board (NLRB) agai nst
Local 15 and the International Union concerning Coyne s charge
and the conduct of the trial. These charges were di sm ssed by
the NLRB. In June 1997, the International inforned MIne of his
obligation to pay the fine and advised that his failure to do so
woul d j eopardi ze his continued uni on nmenbership. After MIne
made no paynment toward his fine, the International expelled MIne
in August 1997 for failure to neet his financial obligations to

t he Local.



1. DI SCUSSI ON

A. Sunmmary | udgnent

A court shall grant a notion for summary judgnent "if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together wwth affidavits . . . show that
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of |aw "

Silver v. Gty Univ., 947 F.2d 1021, 1022 (2d Gr. 1991). The

nmovi ng party bears the initial burden of establishing that no
genui ne issue of material fact exists and that the undi sputed
facts show that she is entitled to judgnent as a matter of |aw

Rodriguez v. Gty of New York, 72 F.3d 1051, 1060 (2d Cr. 1995).

I n determ ning whether a genuine issue of material fact exists, a
court nust resolve all anbiguities and draw all reasonabl e

i nferences agai nst the noving party. See Matsushita Elec. |ndus.

V. Zenith Radio Corp., 475 U S. 574, 587 (1986); Brady v. Town

of Col chester, 863 F.2d 205, 210 (2d Cr. 1988).

The non-noving party nmust “go beyond the pl eadi ngs and by
her own affidavits, or by the 'depositions, answers to
interrogatories, and adm ssions on file,' designate 'specific
facts show ng that there is a genuine issue for trial."”

Celotex, 477 U.S. at 324. A party seeking to defeat a sunmary
j udgnent notion cannot "rely on nmere specul ation or conjecture as

to the true nature of facts to overcone the notion." Lipton v.



Nature Co., 71 F.3d 464, 469 (2d Cir. 1995) (quoting Knight v.

US Firelns. Co., 804 F.2d 9, 12 (2d Cr. 1986)). "Only

di sputes over facts that m ght affect the outconme of the suit
under the governing law will properly preclude the entry of

summary judgnent. Factual disputes that are irrel evant or

unnecessary will not be counted.” Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). "If the evidence is nerely
colorable, . . . or is not significantly probative, . . . sunmary
judgnent nmay be granted."” 1d. at 249-50 (citations omtted); see

al so Matsushita, 475 U S. at 586 (material dispute requires nore

t han "nmet aphysi cal doubt").

When considering cross-notions for sunmary judgnent, neither
side is barred fromasserting that there are issues of fact,
sufficient to prevent the entry of judgnent, as a matter of |aw,
against it, and the Court is not required to grant judgnent as a

matter of |law for one side or the other. See Schwabenbauer v.

Board of Educ. of O ean, 667 F.2d 305, 313 (2d G r. 1981).

"Rat her, the court nust evaluate each party's notion on its own
merits, taking care in each instance to draw all reasonable
i nferences agai nst the party whose notion is under

consideration." |Id. at 314.

B. Procedural due process

The Labor - Managenent Reporting and Di scl osure Act of 1959

(“LMRDA"), 8 101(a)(5), 29 U S.C. 8§ 411(a)(5), provides that:



No nenber of any | abor organi zation nay be fined, suspended,
expel l ed, or otherw se disciplined except for nonpaynent of
dues by such organi zation or by any officer thereof unless
such nenber has been (A) served with witten specific
charges; (B) given a reasonable tine to prepare his defense;

(C) afforded a full and fair hearing.

M| ne contends that the text of the charge and the hearing
procedures violated all three prongs of the LMRDA, and that the
$10, 000 fine inposed was therefore unlawful. The Union argues it
is entitled to summary judgnent and MIne s cross-notion nmust be
deni ed because, as a matter of |aw, no procedural due process
rights were violated as M|l ne received an opportunity for a ful
and fair hearing, waived his right to confront his accusers and
cross-exam ne the witnesses against himby refusing to
participate in the hearing, and had adequate tine to respond
given the specific nature of the charges against him In
response, MlIne clains that even accepting the Union's
characterization of the facts, his procedural due process rights
were violated as matter of | aw because the charges were
i nperm ssi bly vague, he was given inadequate tinme to prepare his
def ense and he was not given an opportunity to confront and
cross-exam ne wtnesses against him or alternatively, that there
are material facts in dispute that preclude a grant of summary
judgnent in favor of the Union, such as whether the notice was
adequately specific, whether he had reasonable tine to prepare,

given the reason for his two unsuccessful requests for

post ponenent, and whet her he know ngly waived his right to
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confront and cross-exam ne his accusers.

Because this Court finds that the Union’s decision to try
Ml ne in absentia once he refused to participate violated his
right to a full and fair hearing by denying himthe right to
confront and cross-exam ne the wtnesses against him plaintiff
is entitled to summary judgnent on this count. Having so found,
the Court does not reach MIne s other procedural due process
cl ai ms.

Under the LMRDA, 29 U . S.C. § 411(a)(5) (O, discipline nay be
i nposed only after the union nmenber has been afforded a “full and
fair hearing.” “This nmeans that traditional concepts of due
process should apply. The elenents of such a ‘fair hearing
general ly enconpass full notice and a reasonabl e opportunity to
be heard -- including the right to present evidence and the right

to confront and cross-exani ne witnesses.” Loekle v. Hansen, 551

F. Supp. 74 (S.D.N. Y. 1982) (citing Kuebler v. d evel and

Li t hographers, 473 F.2d 359, 364 (6'" Cir. 1973); Reilly v. Sheet

Metal Workers Int’l Ass’'n, 488 F. Supp. 1121, 1125 (S.D.N.Y.

1980); Parks v. International Brotherhood of Electrical Wrkers,

314 F.2d 886, 912 (4" Gir. 1963); Yochimv. Caputo, 51 L.R R M

2516, 2517 (S.D.N. Y. 1962), internal quotations omtted).

It is undisputed that M|l ne was never present while the
heari ng was held and had no opportunity to hear Coyne’'s
testinony, cross-exam ne Coyne or rebut other evidence offered to
the Board. The Union clains that given MIne's famliarity with
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t he procedures for union hearings fromhis past disciplinary
hearings, his refusal to answer basic questions or to elect a
trial by a jury of the nenbership or by the Executive Board,
effectively waived his rights under the LMRDA, and thus the trial
in absentia was permssible. MIlne argues that even accepting
the facts as the Union presents them as a matter of |law his
LVMRDA procedural due process rights have been violated. The
Court agrees.

“The courts have uniformy recognized that the right of
confrontation and cross-exam nation of wi tnesses is fundanental
to the ‘“full and fair hearing’ requirenent. They have al so
uniformy declared that union nenbers who knowingly fail to
exercise rights guaranteed or offered themin connection with
uni on di sciplinary proceedi ngs have wai ved those rights.” Rtz

v. O Donnell, 566 F.2d 731, 735 (D.C. Cr. 1977)(citation

omtted). In Rtz, the court found waiver of the right to cross-
exam nation where the plaintiff had been repeatedly informed of
his right to call for the appearance of the charging parties and
to cross-examne them and the plaintiff had “indicated,
expressly or tacitly, that he was not maki ng any such request,
even though he stated his awareness of his right to do so.” |[d.
at 735.

Unlike MIne, the plaintiff in Rtz was present during his
heari ng, although the charging parties did not attend due to
ot her union business. See id. A union official representing the
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charging parties “offered several tines to produce for cross-
exam nation any persons requested by plaintiff.” [1d. Moreover,
the court held that given the particular facts of the case, “even
if plaintiff’s course did not constitute a waiver of his right of
confrontation and cross-exam nation,” he nonethel ess received a
full and fair hearing because “the entire case against [the
plaintiff] was proved by witten docunents, the authenticity of
which [the plaintiff] conceded; there were no witnesses for him
to cross-examne; and there is no suggestion of any cl ai m nmade
that he had any request or need to call the accusing parties in
order to present sone kind of affirmative defense.” 1d. at 736

In contrast, in Schernerhorn v. TWJ Local 100, 150 LRRM

2246, 2250-51 (S.D.N. Y. 1995), aff’'d 91 F.3d 316 (2d Cr. 1996),
the court found no waiver of the right to cross-exam ne and a
denial of the right to a full and fair hearing where the union
trial conmttee adopted a procedure for conducting hearings in
whi ch each witness would give his or her testinony outside the
presence of the plaintiffs, and cross-exam nati on woul d be
deferred until the end of all the testinony. The plaintiffs were
not permtted to be present during the testinony, despite
plaintiff's evidence that they had not agreed to this procedure,
and that they had asked whet her they would be allowed to confront
their accusers and cross-examne them 1d. at 2247-48. After
days of testinony, the plaintiffs then received a notice
informng themthat they should attend the hearing to present
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their testinony and evidence, and to cross-exam ne any w tnesses,
i ncl udi ng those who had previously testified. The notice further
stated that plaintiffs should notify the union in witing of the
names of any testifying witnesses that they planned to cross-
examne. [d. at 2248. Neither plaintiff submtted a |list of
names to the union. The plaintiffs also clainmed that they had
requested a tape recording of the prior testinony but that the
sound quality was bad, the hearings were not fully recorded and
one plaintiff claimed that she did not receive the tapes at all.
Id. at 2249.

Noting that waiver of the right to confrontation and cross-
exam nation “‘is not to be lightly inplied,”” the court concl uded
that on these facts, the plaintiffs had not been given a full and

fair hearing. 1d. at 2250 (quoting Loekle v. Swayduck, No. 75

Civ. 3056, 1976 W. 1558, at *5-6 (S.D.N.Y. Nov. 4, 1976)).
Because the plaintiffs had not been permtted to attend the
hearing while their accusers spoke against them and did not
receive a conplete recording or transcript of the proceedi ngs,
the court concluded that therefore “it is unlikely that they were
abl e to conduct an adequate cross-exam nation of w tnesses whose
conplete testinony they had not heard.” [d. at 2250. Al though
defendant clained that plaintiffs had agreed to the procedures,

t hereby waiving the rights to confrontation and cross-

exam nation, the court found that the plaintiffs had not done so,
crediting their objections to the procedures used by the union,
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t heir subsequent request to cross-exam ne the w tnesses agai nst
them and the anmbiguity of the union notice requiring that they
identify in witing the witnesses they w shed to cross-exam ne.
See id. at 2250-51.

Here, unlike the proceedings in Rtz, the issue before the
Executive Board turned entirely on Coyne’'s credibility and the
adequacy of proof that Coyne had been “wonged” by MIlne within
t he neaning of the constitution or its previous construction and
application. And unlike the plaintiff in Ritz, MI|ne was never
of fered an opportunity which he rejected to confront the charging
party. Had MIne been permtted to remain in the roomduring the
heari ng, he would have had an opportunity to listen to Coyne’s
and others’ versions of the events and woul d be present to

di spute them if he chose to do so. As in Schernerhorn, by

refusing to let MlIne remain in the hearing room the Union
denied MIne any opportunity to confront the w tnesses agai nst
him and it is undisputed that MIne had no opportunity to cross-
exam ne Coyne. It is further undisputed that M| ne had no

know edge of any witten statenents or ot her evidence Coyne
submtted to the Board. Thus, if MIne did not know ngly waive
these rights, he was denied a full and fair hearing and his due
process rights under the LMRDA were violated. The question on
summary judgnent, therefore, is whether the fact that M| ne
refused to answer prelimnary pro fornma questions or to elect the
formof trial, and stated that he had nothing to say, even after
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he was infornmed that the trial would proceed against himin
absentia, constitutes a “know ng waiver.”

Based on the sunmary judgnment record and draw ng al
reasonabl e inferences and resolving all anbiguities in favor of
the Union, this Court finds as a matter of law that M| ne did not
knowi ngly waive his rights to hear the evidence agai nst himand
confront and cross-exam ne the w tnesses against him Even
before M I ne announced his refusal to speak, he had been excl uded
from hearing Coyne’s explanation to the Board of why he brought
charges against MIne. The Union concedes that M| ne was never
gi ven copies of the statenents fromw tnesses or the police
reports that Coyne read at the hearing until years after the
heari ng and the appeal process were concluded. MIlne therefore
had no ability to make an inforned choi ce about whether to
respond to this evidence or remain silent. M ne, having
subsequently | earned that Coyne testified in the hearing that
plaintiff trespassed on his property, got out of his car and nade
threatening remarks to Coyne, denies the truth of those
all egations. Had he been present while they were made, M| ne
coul d have el ected whether to rebut them through his own
testinony or cross-exam nation, or remain silent.

Because he was deni ed any opportunity to hear the evidence
against him Ml ne cannot be said to have waived his right to
rebut the evidence and confront wi tness testinony by his pre-
hearing refusal to respond to prelimnary Board questions or to
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elect the formof his tribunal. The Court’s conclusion that
plaintiff’s know ng wai ver cannot be based on prior
unr esponsi veness under these circunstances is strengthened by the
| ack of any explanation fromthe Union as to why M I ne could not
sinply have been permtted to remain in the boardroom during the
evidentiary proceedi ng, notw thstanding his prior refusal to
answer, such that any continued silence or non-participation on
his part would have been with full know edge of what the evidence
agai nst hi m was.

The Union’s evidence of MIne's prior famliarity with the
Uni on grievance procedures shows that he had been tried in
absentia after he failed to attend his hearing in the past. This
result was al so warned of in the charge here and in the June 27
letter notifying MIne of the July 11 hearing, which advised that
“[i]n the event you fail to appear, the trial on the charges
filed against you will proceed in your absence.” Wile this
denonstrates MIne’'s know edge that the hearing would proceed in
his absence if he did not attend, it is irrelevant to his clained
wai ver once he did attend and it is undisputed that he attended.
Simlarly, MIne's refusal to elect the formof tribunal is
irrel evant as evidence of waiver of confrontation and cross-
exam nation rights.

Unlike the plaintiffs in Schernmerhorn who were alleged to

have know ngly waived the right by agreeing to procedures that
the court found violated their due process rights, the Union has

17



of fered no evidence show ng that the subject of confrontation and
cross-exam nation of wtnesses ever cane up, or that M| ne was

gi ven an opportunity to confront or cross-exam ne the w tnesses
agai nst himafter the hearing began; indeed, it excluded himfrom
any opportunity to hear such testinony or see exhibits. See
Loekle, 1976 U. S. Dist. Lexis 12456, at *13 (noting that whether
menber is informed that he has procedural due process rights is
inportant to the question of whether he know ngly waived those
rights). Nor has it offered any evidence showing that it nmade
any inquiry as to whether his pre-hearing non-responsiveness was
intended by MIne to nean that he did not intend to cross-exam ne
any w tnesses, a decision which could require hearing their
testinmony first. Thus, the Union has failed to show facts from
which it could be inferred that plaintiff know ngly wai ved either
the right to cross-exam nation or confrontation by refusing to
participate in the initial hearing prelimnaries. The evidence,
when viewed in the light nost favorable to the Union, shows that
the Union’s requiring MIne to | eave the hearing roomafter he
refused to cooperate with their prelimnary questioning and
trying him®“in absentia” violated plaintiff’s LMRDA due process

rights and MIne is entitled to summary judgnment on this Count.

C. Retaliation for protected speech

The Union has al so noved for summary judgnent on MIlne's

claimthat he was disciplined for engaging in protected speech in
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violation of the LMRDA, 29 U S.C. § 529. Section 529 provides
t hat :

It shall be unlawful for any |abor organization, or any

of ficer, agent, shop steward, or other representative of a

| abor organi zation, or any enpl oyee thereof to fine,

suspend, expel, or otherw se discipline any of its nmenbers

for exercising any right to which he is entitled under the

provi sions of this Act.

The Union clainms that it is entitled to sumary judgnent on
this clai mbecause the activity for which MIne was disciplined
was harassi ng Coyne and his famly, not protected speech. The
Uni on asserts that the Executive Conmttee was aware that
officials nmade personal use of union cars, that M| ne never
questioned Coyne about his use of the car, that MIne's return to
Coyne’ s residence on May 19 after he had al ready docunented the
presence of the car and the police had been called the previously
day was unprotected harassnent, and that MIne’'s failure to nmake
any issue of Coyne’'s use of the car at any union neeting until he
was expelled in August 1997 | eaves the undi sputed inference that
Mlne' s “true purpose in traveling to Vernont was to harass,
intimdate, and threaten M. Coyne and his famly.” See Doc. #
20 at 27-28.

In response, MIne asserts that because a jury could find
that his conduct was legal and it was “directly tied to his
legitimate and protected efforts to stop Coyne from what he

percei ved as inproper use of the union’s resources,” a nateri al

di spute exists as to whether his activity was protected speech.
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Doc. # 25 at 9. However, M| ne does not dispute that he did not
rai se the i ssue of Coyne’'s use of the car to the Board in defense
of his activities or that he had ever raised the issue publicly
since the 1970s. MIne further clains that the evidence could
support a finding that the inposition of the $10,000 fine was
excessive and retaliatory, but does not put forth any evidence
fromwhich it could be inferred that the Board s decisions were
based on any retaliatory notive.?

“‘“The LMRDA of 1959 was designed to protect the rights of
uni on nmenbers to discuss freely and criticize the managenent of
their unions and the conduct of their officers. The |egislative
hi story and the extensive hearings which preceded the enact nent
of the statute abundantly evidence the intention of the Congress
to prevent union officials fromusing their disciplinary powers
to silence criticismand punish those who dare to question and

conplain.”” Ruocchio v. United Transp. Union, Local 60, 181 F.3d

376, 384 (3d Cir. 1999) (quoting Sal zhandler v. Caputo, 316 F.2d

448-49 (2d Cir. 1963)). To effectuate this goal, section 411

(A (1) of the LMRDA provides that:

2Al t hough M1l ne's opposition to defendant’s notion for
summary judgnent treats the claimthat the fine is excessive in
vi ol ati on of due process independent fromthe retaliation
gquestion, see Doc. # 25 at 17-18, his argunent that the fine is
excessive rests solely on his claimthat “[i]f retaliation
against the plaintiff for exercising his protected rights was a
material part of the defendant’s notivation [in inposing such a
|arge fine], the defendant will have violated the LMRDA.” 1d. at
17. Therefore, this argument will be considered in analyzing the
retaliation claim
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Every menber of any | abor organi zation shall have the right
to nmeet and assenble freely wwth other nenbers; and to
express any views, argunents, or opinions, and to express at
nmeeti ngs of the | abor organi zation his views, upon
candidates in an election of the |abor organization or upon
any busi ness properly before the neeting, subject to the
organi zation’s established and reasonabl e rul es pertaining
to the conduct of neetings: Provided, That nothing herein
shall be construed to inpair the right of a |abor

organi zation to adopt and enforce rules as to the
responsibility of every nmenber toward the organi zation as an
institution and to his refraining fromconduct that would
interfere with its performance of its |legal or contractua
obl i gati ons.

“To establish a prima facie case of retaliatory discipline
in violation of the LMRDA, a plaintiff nust prove that: (1) his
conduct constituted ‘free speech’ under the LMRDA; (2) that the
speech was a cause for the Union taking action against him and

(3) damages.” Hussein v. Hotel Enployees and Restaurant Union,

108 F. Supp.2d 360, 366 (S.D.N. Y. 2000) (citing Black v.

Ryder/P.1.E. Nationwide, Inc., 970 F.2d 1461, 1469 (6'" Cr

1992)); accord Conmer v. MEntee, 121 F. Supp.2d 388, 396

(S.D.N.Y. 2000). Were “discipline is inposed on the basis of a
conbi nation of factual allegations an essential el enent of which
is protected speech, the discipline as a whole is invalid under

the LMRDA.” Petramale v. Local No. 17 of Laborers Int’l Union of

N. Am, 736 F.2d 13, 16 (2d Cir. 1984).

Ml ne’'s argunent in opposition to sunmary j udgnment
m sconcei ves both the nature of the charges filed agai nst him and
the nature of the protection created by the LMRDA. M ne

correctly asserts that “[a] union nenber has the right,
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unfettered and without fear of disciplinary reprisal, to
criticize his union | eadership even if the criticismis

i belous.” Doc. # 25 at 8. However, as there is no basis here
for any inference that MIne was disciplined for engaging in
protected activity, the Court agrees with the Union that the

di sci pline inposed against plaintiff did not violate the LVMRDA s
anti-retaliation provision.

The record shows that the Board heard evidence that Coyne
and his famly were extrenely upset by MIne's and Etkin's
presence in the driveway of their vacation home and MIne's
predawn presence the next norning, and that Coyne found them
sufficiently threatening to call the police tw ce, and, absent
any evidence fromMIne to the contrary, concluded that M| ne had
viol ated the union constitution by having know ngly wonged a
menber of the Union by harassing, intimdating or threatening
Coyne and his famly. Even assum ng that Coyne’ s account of the
events was inaccurate, as MIne now contends, he offers no
evi dence from which an inference could be drawn that the Board
had reason to suspect that Coyne’ s description of the events was
untrue.

Mor eover, assumng that MIne' s purpose in going to Coyne’s
house Vernont was to docunent Coyne’ s personal use of the union
car, and MIne did not trespass or threaten Coyne on May 18 and
19, 1996, factual questions that MIne contends are critical to
this notion, the undisputed fact remains that M|l ne did not
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i nform Coyne or the Board that this was his purpose and never

rai sed the i ssue of personal use of union cars by officers
generally before the Board or any other union body before the

di sciplinary action was taken against him Notw t hstandi ng

M I ne’s vague and conclusory allegations of “ongoing” opposition
to Coyne and the use of union cars, the sole evidence in the
record of any prior public speech on this issue is MIne's
statenment that he raised the issue once at a board neeting in the
1970s. See MIne dep. at 45, 94-101. There is thus no evidence
fromwhich a reasonable factfinder could infer that the Board
consi dered any all eged expressive purpose of plaintiff when it
conducted the disciplinary proceedi ngs against himin 1996 and

i nposed the $10,000 fine. Further, nothing in the record pernmts
any inference that the Board considered MIne’s previous
political opposition to Coyne in adjudicating the harassnment

char ge.

In Commer v. MEntee, 121 F. Supp.2d 388 (S.D.N. Y. 2000),

the court rejected a union president’s clains that discipline

i nposed on himby the union for authorizing mailings in the nane
of the Local w thout obtaining prior approval as required by the
uni on constitution violated the LVMRDA because the president
failed to denonstrate that the speech was a cause of the union’s
discipline. The court noted that *“although Conmer alleges that
he was puni shed because of his ongoing dissent with the union, he
has shown no connection between the panel’s decision and that
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speech activity. Rather, he relies on the generalized contention
that, since his vociferous criticismnecessarily would have
created aninmus towards himw thin the [International] hierarchy,

t he discipline rendered agai nst hi mnust have been notivated by
that aninmus.” 1d. at 398.

In contrast, in Bradford v. Textile Wrkers of Am, AFL-C O

Local 1093, 563 F.2d 1138 (4" Cir. 1977), relied upon by Ml ne,
the court held that the question of retaliation was properly
submtted to the jury where the union clainmed that it had renoved
the plaintiff fromoffice because of his failure to attend an
executive board neeting, but it was undi sputed that the renoval
because of this non-attendance “was invalid under the
International Constitution and By-Laws . . . [a]nd it would seem
i npl ausi bl e to assune that the defendant’s Executive Board did
not know this fromthe outset . . . .” Id. at 1142. Further

the plaintiff had submtted evidence show ng that:

in connection with the decision to renove the plaintiff from
office, there was di scussion of the activities of the
plaintiff within the Local, of his repeated conflicts with
the president and the Executive Board over union activities,
of the charges of dereliction sponsored by hi magai nst such
officers and of other criticisns . . . . Moreover, there
was no dispute that the plaintiff had actively and

vi gorously opposed the president of the Local and certain
menbers of the Executive Board at the tine they were el ected
and had al ready begun active work in opposition to their re-
el ection at the inpending election. Because of all this
activity by the plaintiff . . . the higher officers of the
Local, who domi nated the Executive Board, were definitely,

if not fiercely, hostile to the plaintiff and in a nood to
seize on any opportunity to punish himin retaliation for
this activity. This hostility was reflected in the
characterization of the plaintiff by the president of the
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union as a “mad dog.”

Id. This case is easily distinguished fromthe facts here.

As in Commer and unlike Bradford, MIne offers no evidence
of any causal connection between the discipline inposed and his
al | eged stance on the personal use of union vehicles or his
previ ous political opposition to Coyne and support of Coyne’s
rival, Etkin. Although the Court has found that the Executive
Board' s refusal to permit MIne to remain present while Coyne
gave his evidence and other w tness statenments were submtted
violated MIne's due process rights, there is no evidence show ng
Executive Board hostility toward M| ne, and certainly nothing
t hat suggests that the Board was notivated by desire to retaliate
against MIne for what he clained, after the fact, was his
opposition to Coyne’s union car use. |Indeed, according to
undi sputed testinony of menbers of the Board, they urged MIne to
defend hinself and were frustrated by his refusal to speak or
otherwi se participate in the proceedings. Further, in the face
of plaintiff’s silence, and absent any evidence that plaintiff
had made uni on car personal use an issue with the Union after the
1970s, it is sinply too attenuated as a matter of law for a
reasonable juror to infer retaliatory aninmus fromplaintiff’'s
prior “gadfly” union activism al one.

Finally, although the Board voted to inpose the maxi mum fine

of $10, 000, the undi sputed evidence shows that its purpose was to
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enphasi ze the seriousness of the charge, with the understanding
that the International m ght reduce the fine. See Bonadi es dep.
at 23. In the absence of any evidence of a retaliatory purpose,
this Court will not second-guess the Executive Board' s deci sion-

maki ng process in inposing the maxi mumfine. See Phelan v. Local

305, 973 F.2d 1050, 1055 (2d Cir. 1992) (“Congress did not intend
Title | of the LMRDA to create a panoply of rights to which al
persons injured in sone way relating to a union may turn when
seeking redress.”). The nere fact that the maxi nrum was i nposed
is insufficient, without nore, to create an inference of
retaliation.

Theref ore, because the undi sputed evi dence here shows that
the Board disciplined M| ne based on unrebutted testinony from
whi ch threatening a union nenber and his famly was a fair
i nference, and M| ne has not provided any evidence of a causal
connection between the fine inposed by the Board and any of his
other activities, the Union is entitled to summary judgnent on

MIne's § 529 retaliation claim

I 11. CONCLUSI ON

For the reasons set forth above, MIne s notion for summary
j udgnment on Count One [Doc. # 31] is GRANTED. The Union’s notion
for summary judgnment [Doc. # 19] is DENIED I N PART AND GRANTED I N
PART.

Remai ning for trial is whether M|l ne suffered any injury as
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a proximate result of defendant’s due process violation and what

damages or other relief he is thereby entitled to.

I T 1S SO ORDERED.

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this 2d day of February 2001.
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