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Hal il Bezmen, whose final order of renoval for remaining
in the United States | onger than permtted (8 U. S.C. 8
1227(a)(1)(B)) is on appeal, has filed a petition under 28
U S.C. 8 2241 requesting relief fromthe automatic stay
i nvoked by the I mm gration and Naturalization Service ("INS")
as provided in 8 CF.R § 3.19(i)(2). For the reasons set
forth below, the petition is GRANTED and the automatic stay is
di ssol ved effective 10am Fri day February 21, 2003, which wl
afford the INS opportunity to seek and obtain an energency
stay under 8 CF.R 8 3.19(i)(1) of the bond redeterm nation
ordered by Imm gration Judge ("1J") Mchael Strauss in favor
of Bezmen. If no energency stay is obtained by the INS by
10am Fri day, February 21, 2003, the INSis ordered to permt
Beznmen to post bond and be released in accordance with IJ

Strauss’s decision and order dated August 7, 2002.



Backgr ound?

Beznmen, a native and citizen of Turkey, at one tine
possessed a |awful imm grant visa but that visa was revoked
and Bezmen was arrested and taken into custody by the INS on
July 26, 2002. At that tinme, the INS determ ned that Beznen
was a serious flight risk and ordered him held w thout bond.
Bezmen subsequently requested a bond redeterm nati on hearing
before an 1J, which was held on July 31, 2002.

On August 7, 2002, |J Strauss issued two witten
decisions. The first concluded: 1) Beznmen was ineligible for
an adjustment of status (immgrant to permanent resident); 2)
Bezmen was not eligible for asylum 3) Beznmen was not eligible
for wi thhol ding of renoval under § 241(b)(3); and 4) Bezmen
was not eligible for protection under the Torture Conventi on.
The IJ al so denied Beznen’'s application for voluntary
departure and ordered that Bezmen be rempved to Turkey. The
second deci sion ordered Bezmen's rel ease upon the posting of
$200, 000 bond, finding such amunt sufficient incentive to
prevent Beznmen from fleeing and to secure his presence at

future I NS proceedi ngs:

1 Beznen and the INS have a | engthy procedural history involving varied
and multiple issues and clains. The Court summarizes only that part of the
history relevant to ruling on petitioner’s as-applied constitutional challenge
to 8 CF.R § 3.19(i)(2).



The next issue is whether there is a bond anmount which
woul d be sufficient to allow for the respondent’s
appearance if he is released. The respondent, at | east
at one time, was one of the wealthiest persons in Turkey.
The respondent states that he now has about $250, 000 and

about $2 mllion in investments in start up compani es.
The Court finds that the respondent would appear if a
significant bond is set. The respondent is a sixty-three

year old man with sone health issues. He has nade sone

significant investnents in conpanies in the United

States. It would not be easy for himto remain a

fugitive in the United States. The Court finds that a

bond in the amount of $200, 000 (two hundred thousand)

woul d be sufficient to allow for the respondent to appear
for renoval or at any further hearings.
Decision in Pet.”s Mem Ex. A at 3.

On August 8, 2002, the INStinely filed a Notice of
Service Intent to Appeal, invoking the automatic stay
provision of 8 CF.R 8 3.19(i)(2), and thus prevented rel ease
when Beznmen attenpted to post the bond. The INS tinmely filed
a notice of appeal to the BI A on August 16, 2002. Petitioner
appeal ed both the anount of the bond set by the 1J, and the
| J’s substantive rulings. All appeals including custody
redeterm nati on have been pending for over six and one half
nont hs, during which Beznmen has remained in custody.

Bezmen is not an aggravated felon subject to mandatory
detention under 8 U.S.C. 8§ 1226(c). He is detained pursuant
to 8 US.C. 8§ 1226(a). The INS makes no claimthat Beznen is

a terrorist or otherwi se a danger or threat to national

security, the public, or anyone el se, rather the governnent



opposes bond solely on the basis that it considers Bezmen a
serious flight risk. Beznen principally contends that, as
applied to him 8 CF.R 8 3.19(i)(2) violates his right to
substantive due process under the Fifth Amendnent to the

United States Constitution.

I Jurisdiction

The governnment argues that this Court |acks jurisdiction
to entertain Bezmen’s challenge to the invocation of the stay
provision of 8 CF.R 8§ 3.19(i)(2) because such invocation
constitutes a discretionary adm ni strative determ nation not
subject to review Cf. 8 U S.C. § 1226(e)("The Attorney
General’s discretionary judgnment regarding the application of
this section shall not be subject to review. No court may set
asi de any action or decision by the Attorney General under
this section regarding the detention or release of any alien
or the grant, revocation, or denial of bond or parole.").
This argument is without nerit. Beznmen here does "not seek
review of the Attorney General’ s exercise of discretion;
rather, [he] challenge[s] the extent of the Attorney CGeneral’s

authority [under the stay provision]. And the extent of the

authority is not a matter of discretion."” Zadvydas v. Davis,

533 U.S. 678, 688 (2001); see also Sol v. INS, 274 F.3d 648,



651 (2d Cir. 2001)(quotation omtted)("A petition for habeas
corpus may be used to challenge incarceration or orders of
deportation as being in violation of the Constitution or |aws
of treaties of the United States."). As Beznen chall enges
whet her the decision to prolong his detention under 8 CF. R 8§
3.19(i)(2) passes constitutional nmuster, this Court has

jurisdiction over his habeas petition.

11 Analysis

The Due Process Clause of the Fifth Anmendnment prohibits
t he Governnment from depriving any person of |iberty wthout
due process of law. "Freedom frominprisonnment - from
gover nnment custody, detention, or other forms of physical
restraint - lies at the heart of the liberty that Cl ause
protects." Zadvydas, 533 U S. at 690. Substantive due
process protections fromarbitrary confinenents apply to
aliens, notwithstanding their residency status. Zadvydas, 533
U S. at 693 ("But once an alien enters the country, the | egal
circunmst ance changes, for the Due Process Clause applies to
all persons within the United States, including aliens,
whet her their presence here is lawful, unlawful, tenporary, or
permanent."). Governnmental detention in civil proceedings is

only perm ssible in "certain special and narrow non-punitive



circunmstances ... where a special justification, such as harm
t hreatening nental illness, outweighs the individual’s
constitutionally protected interest in avoiding physical
restraint.” Id. (quotations and citation omtted). The
present proceedi ngs, as acknow edged by the governnent, are
civil. See Gov't.’s Resp. at n. 14 ("The detention authorized
under ... the automatic stay provision, 8 CF. R 8§ 3.19(i)(2),
is also civil and regulatory in nature and non-punitive.").
Even civil confinement of aliens nust be limted both with
respect to the length of detention, see id. at 690, as well as
to the underlying purpose justifying the detention, see id.
("[Where detention’s goal is no |onger practically
attai nabl e, detention no | onger bears a reasonable relation to
t he purpose for which the individual was
commtted. ") (quotation onmtted).
Beznmen’ s rel ease on bond has been automatically stayed
under 8 C.F.R 8 3.19(i)(2), which provides,
(i) Stay of custody order pending Service appeal —

2) Automatic stay in certain cases. |In any case in

whi ch the district director has determ ned that an

alien should not be released or has set a bond of

$10, 000 or nore, any order of the immgration judge

aut hori zing rel ease (on bond or otherw se) shall be

stayed upon the Service's filing of a Notice of

Service Intent to Appeal Custody Redeterm nation

(FormEO R-43) with the immgration court within one

busi ness day of the issuance of the order, and shall

remai n in abeyance pendi ng decision of the appeal by
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the Board of Inm gration Appeals. The stay shal

| apse if the Service fails to file a notice of

appeal with the Board in accordance with § 3. 38
within ten business days of the issuance of the
order of the immgration judge. |f the Board

aut hori zes rel ease (on bond or otherw se), that
order shall be automatically stayed for five

busi ness days. If, within that five-day period, the
Comm ssi oner certifies the Board's custody order to

the Attorney Ceneral pursuant to 8 3.1(h)(1) of this

chapter, the Board's order shall continue to be

st ayed pendi ng the decision of the Attorney General.

Al t hough the automatic stay provision specifies deadlines

within which the INS nust pursue its appeal of an order
aut horizing release (the triggering notice of intent nust be
filed in one business day and the notice of appeal within ten
busi ness days), the regulation fails to inpose any tinme
parameters for the resolution of the appeal, nor does it
identify any objective that the approval be expedited. It
allows the INS to unilaterally override a decision of an IJ
and a subsequent affirmance by the BIA in favor of Attorney
CGeneral review. The government is unable to direct this Court
to any requirenent - statutory, regulatory or internal - that
the BIA and the Attorney General rule on such appeals within
any particular time period. Such a process w thout
ascertai nabl e end points during which Beznen remai ns det ai ned,
results in an indefinite detention under 8 CF. R 8§
3.19(i)(2), limted only by the BIA's and the Attorney
General’s decision of when to decide.
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Further, far fromonly applying in narrow and speci al
circunst ances and beyond the stated reasons for its
promul gation, the automatic feature of 8 CF. R § 3.19(i)(2),
as anmended on October 31, 2001, applies to non-crimnal aliens
who are neither connected to activities of terrorismnor
ot herwi se pose a threat to national security or the public.
Prior to October 31, 2001, the automatic stay provision of 8
CFR 8 3.19(i)(2) applied narrowmy to certain crim nal
aliens subject to mandatory detention. See 66 FR 54910.72
Thus, in order to hold aliens |ike Beznmen, who were detai ned
pursuant to the Attorney General’s discretion under 8 U S.C. §
1226(a) but were granted release on a bond redeterm nation by
an |J, the INS had to seek an energency stay of the bond
redetermnation fromthe BIA pursuant to 8 CF.R 8§
3.19(i)(1). Concerned that delays attendant to the
adm ni stration of the emergency stay provision could require
“"the [INS] ... to release an alien that it believes is a
threat to national security or the public safety....,” 66 FR
at 54910, the October 31, 2002 amendnent was specifically

enacted to expand the scope of the automatic stay provision to

2 See Alnpbnte-Vargas v. Elwood, No. Civ.A 02-CV-2666, 2002 W. 1471555,
at *5 n.11 (June 28, 2002) for discussion of the utility of the automatic stay
covering the period in which aliens subject to mandatory detention under 8
U S.C 8§ 1226(c) would not be eligible to be released on bond by an 1J.
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cases involving aliens not subject to mandatory detention.
Ild. As a result, the automatic stay provision now applies in
"any case in which the district director has detern ned that
an alien should not be released or has set a bond of $10, 000
or nore," and the INS may unilaterally stay by tinmely filing
Form EO R-43 "any order of the inm gration judge authorizing
rel ease." Because the INS makes the initial custody and bond
determ nation, the agency effectively predeterm nes in each
i ndi vidual case its ability to stay any bond ordered by an |J
by making a no rel ease determ nation or setting bond at
$10, 000 or nore. The relative adm nistrative ease provi ded by
this regulatory scenario is noted in the publication of the
INS interimrule issued on Cctober 31, 2001:
This change will ... avoid the necessity for a case-by-
case determ nation of whether a stay should be granted in
particul ar cases in which the Service had previously
determ ned that the alien should be kept in detention and
no conditions of release would be appropriate.
66 FR at 54910. Thus, as denonstrated by Beznen's case, by
initial detention determ nation and subsequent use of the
automatic stay, the INS nmay effectively netanorphose the

custody of any deportable alien into detention w thout

effective bona fide individualized bond determ nation for an



i ndeterm nate period of tinme.® Such scope cannot be
characterized as narrow or applying only to speci al
circunmstances and clearly exceeds the rationale for
promul gati ng the amendnment by including aliens such as
petitioner, who is not alleged to be a threat to national
security, the public, or anyone el se.

The autonmatic stay provision as applied to Beznen has
resulted in his indefinite detention for now nore than six and
one half nonths with the governnment unable to offer any
assurance of when the Bl A and/or the Attorney General wl|
conclude review, except to represent that the nedian tine
required for a BIA decision on a nerits appeal has been 114
days. See Gov't.’s Resp. at p. 17. Moreover, the stated
goals for the interimdetention regulation at issue,
preventing the rel ease of aliens who pose a threat to nati onal
security or the public, are not served as Beznen is not
claimed by the INS to represent such a threat. Therefore,

j uxt aposed agai nst Beznen's right to be free from governnent al

detenti on under the Fifth Anendnent’s Due Process Cl ause, the

3 That kind of detention anal ogizes closely to the mandatory detention
wi t hout the possibility of an individualized bond hearing nandated by 8 U S.C
§ 1226(c), which many courts have found to exceed permi ssible constitutiona
limts. See e.q., Patel v. Zenmski, 275 F.3d 299. The only court to date to
address the constitutionality of the automatic stay provision found it
unconstitutional as constructively denying the alien the individualized
hearing to which she was entitled in the Third Circuit under Patel, 275 F.3d
299. See Al nonte-Vargas, 2002 W 1471555.
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I NS" invocation of the stay in this case cannot continue to
stand. Because with reasonable tenporal limtations to the
appeal process and/or limtations with respect to specific

cl asses of aliens or denonstration of a risk sought to be
covered, the application of the stay provision m ght conform
to the operative principles of Zadvydas, the Court does not
conclude that 8 CF.R 8 3.19(i)(2) is facially

unconsti tutional .

As acknow edged by petitioner’s counsel at oral argunent,
nmerely because the automatic stay can not be continued under
the circunstances of this case does not mean that Beznmen nust
be given imedi ate opportunity to post the bond ordered by the
| J. Rather, the emergency stay provision found in 8 CF. R 8§
3.19(i) (1) presents a narrowy tailored, less restrictive
means whereby the governnent’s interest in seeking a stay of
the custody redeterm nati on deci sion my be protected w thout

unduly infringing upon Beznmen’s |liberty interest.

IV Concl usion

The petition is GRANTED and the automatic stay is
di ssol ved effective 10am Fri day February 21, 2003, which wl
afford the INS opportunity to seek and obtain an enmergency

stay under 8 CF.R. 8 3.19(i)(1) of the bond redeterm nation
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ordered by Inmm gration Judge ("1J") M chael Strauss in favor
of Beznmen. If no energency stay is obtained by the INS by
10am Friday, February 21, 2003, the INS is ordered to permt
Beznmen to post bond and be released in accordance with IJ
Strauss’s deci sion and order dated August 7, 2002.

I T 1S SO ORDERED

/sl

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut, this __ day of February,
2003.

12



