UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ANDREW ORDON
Plaintiff,

V. : CIV. NO 3:01cv1951 (AHN)

KAREN KARPI E, ET AL,

Def endant s.

RULI NG ON DI SCOVERY MOTI ONS

On February 19, 2004, the court heard oral argunent on
seven di scovery notions pending before the court: defendants’
notions to preclude expert testinmony or conpel conpliance
[ docs. ## 53,55,57,59,61]; defendants’ notion to conpel [doc.
# 63]; and plaintiff’s nmotion to conpel [doc. # 69]. After
considering the arguments presented at oral argunent and in

counsel’s menoranda, the court orders the foll ow ng.

Def endants’ notions to preclude or conpel

[ docs. ## 53,55,57,59, 61]

Def endants nove to preclude the testinony of five of
plaintiff’s witnesses: Dr. Andrew Ordon (the plaintiff) [doc.
# 53], Dr. Roy Wnston [doc. # 55], Dr. Paula Mdynahan [doc #

57], M. Robert Lucas, PA-C, [doc. # 59], and Dr. Renato



Cal abria [doc. # 61], based upon alleged deficiencies in
plaintiff’'s expert disclosures for these witnesses. 1In the
alternative, defendants seek an order that plaintiff provide
suppl enmental reports containing the omtted information by a
date certain, and request additional time to depose the
experts.
Federal Rule of Civil Procedure 26(a)(2)(B) requires a
witten report to acconpany disclosure “with respect to a
witness who is retained or specially enployed to provide
expert testimony....” Fed. R Civ. P. 26(a)(2)(B). The report
shal | contai n:
a conmplete statenment of all opinions to be
expressed and the basis and reasons
therefor; the data or other information
considered by the witness in formng the
opi ni ons; any exhibits to be used as a
sunmary of or support for the opinions; the
gualifications of the witness, including a
list of all publications authored by the
witness within the preceding ten years; the
conpensation to be paid for the study and
testinmony; and a listing of any other cases
in which the witness has testified as an
expert at trial or by deposition within the
precedi ng four years. |d.

The basi s and opinions requirenent neans “‘ how and ‘why’ the

expert reached the conclusions and opinions to be expressed.”

Reed v. Binder, 165 F.R D. 424, 429 (D.N.J. 1996). The data

and information refers to “*what’ the expert saw, heard,

consi dered, read, thought about or relied upon in reaching the



concl usi ons and opinions to be expressed.” |d.

Dr. Ordon

Dr. Ordon, the plaintiff, is designated to offer expert
testinmony on the following topics: 1) that his treatnent of
Keith Balentine conplied with all standards of care; 2) that
t he Connecticut consent decree and rel ated proceedi ngs caused
plaintiff to suffer enotional distress including depression;
3) that drugs taken to treat plaintiff’s enotional distress
resulting fromthe consent decree caused plaintiff’s
peri pheral neuropathies, including carpal tunnel syndrone; and
4) that he is unable to pursue his profession as a result.
[Defs.” Modt. (doc. # 53) at Ex.B.] The limted information
provided in Dr. Ordon’s report does not conply with the
requi renents of Rule 26. The report does not state the basis
for his opinions in any detail. The “data and information
consi dered” section is woefully vague. For exanple, the report
generally cross-references deposition testinony, medical
records and chronol ogi es, exhibits, and “drug use and side
effect information” w thout identifying any specific docunents
or texts. It refers to “discussions with other physicians,”
wi thout a conplete list of which physicians and the topic of

t he di scussi ons.



Plaintiff argues that an expert report is not required
for Dr. Ordon because he is the plaintiff and was not
“specially retained” to testify. Although Dr. Ordon is a
party to the lawsuit, the scope of his testinmony includes
expert opinion which, if elicited from another party, would be
subject to Rule 26. The court has the discretion to inpose a
report requirenment upon any individual who will offer expert
testimony. See Advisory Commttee Notes to 1993 Amendnents to
Rul e 26, paragraph (2). The court finds no reason to exenpt
Dr. Ordon fromthe requirenent.

Plaintiff’s representation that he will give only
opi ni ons about which he has already been deposed is not
accurate. As the defendants point out, the issue of the
al | eged causal connection between the treatment of plaintiff’s
enotional distress and the devel opnent of carpal tunnel
syndrome arose after the close of discovery, and plaintiff was
never deposed on this topic. |In any case, the fact that some
of the information upon which Dr. Ordon relies in formng his
opinion is identified in the deposition testinony does not
relieve plaintiff fromthe obligation to provide a conplete
report in conpliance with the Federal Rules. The court agrees
with defendants that the proffered report does not offer a

sufficient basis upon which the defendants may intelligently



deci de whether to depose the expert and otherw se prepare a
defense. This limted disclosure does nothing to further the
pur poses of discovery. The purpose of requiring expert
reports is to provide the opposing party with the scope of the
opinion that will be provided at trial, to allow for an
effective cross exam nation of the witness, and to limt the
total nunber of depositions. Def endants’ notion [doc. # 53]

is GRANTED to the extent that it seeks a supplenmental report

and additional time to depose Dr. Ordon. A scheduling order

appears at the end of this ruling.

Dr. W nston

Dr. Wnston is designated to testify to the follow ng: 1)
t hat the Connecticut consent decree and rel ated proceedi ngs
caused plaintiff to suffer enotional distress including
depression; 2) that drugs taken to treat plaintiff’s enotional
distress resulting fromthe consent decree caused plaintiff’'s
peri pheral neuropathies, including carpal tunnel syndrone; and
3) that he is unable to pursue his profession as a result.
[Def.”s Mot. (doc, # 55) at Ex. B.] Dr. Wnston’s report is
deficient in many of the sanme respects as Dr. Ordon’s; in
fact, the data and information sections reference the sane

uni dentified nedical records, testinony, exhibits *“drug use



and side effect information”, and “discussions with
physi ci ans.”

Plaintiff argues that Dr. W nston need not provide an
expert report because he is a treating physician. Dr. Wnston
is disclosed as having treated plaintiff for depression, and
apparently for tarsal tunnel syndrone. The Federal Rules do
provi de an exenption for treating physicians. However, the
exenpti on does not apply in certain circunstances:

To the extent that the treating physician
testifies only as to the care and treat nment
of his/her patient, the physician is not to
be considered a specially retained expert
notwi t hstandi ng that the witness nay offer
opi nion testinony under Fed. R Evid. 702,
703 and 705. However, when the physician's
proposed opinion testinony extends beyond
the facts made known to hi mduring the
course of the care and treatnent of the
patient and the witness is specially
retained to devel op specific opinion

testi mony, he becones subject to the
provisions of Fed. R Civ. P. 26(a)(2)(B).

Weath v. United States, 161 F.R. D. 448, 450 (E.D. La. 1995).
As evidenced by the limted informati on contained in the
report already provided, the testinony that Dr. Wnston w |l
provi de concerning the causal connection between the treatnent
for depression and peripheral neuropathies is based upon facts
beyond the scope of those made known to himin the course of
the care and treatnment of the patient. The fact that Dr.
W nston is not being conpensated for his testinony al so does
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not exenpt himfromthe report requirenment. Defendants’

notion [doc # 53] is GRANTED to the extent that it seeks a

suppl enental report and additional tinme to depose Dr. W nston.

Dr. Mynahan

Dr. Moynahan is designated to testify that Dr. Ordon’s
care and treatnment of Keith Balentine conplied with the
standard of care for plastic surgeons. Dr. Mynahan' s expert
di scl osure consists of a brief letter containing only this
statenent, and a resune. For the reasons discussed above, the
court finds that the report does not conply with Rule 26.

Def endants’ notion [doc # 57] is GRANTED to the extent that it
seeks an suppl emental report and additional tine to depose Dr.

Moynahan.

M. Robert Lucas. Physician Assistant

M. Robert Lucas, PA-C, is also designated to testify
that Dr. Ordon’s treatnent of Balentine met the standard of
care. His report consists of a list of 11 categories of
i nformation upon which he is qualified to offer testinony, and
a resune. It does not contain any further information about

t he bases of his opinion, nor the evidence or data upon which



he relied in form ng his opinion. For the reasons discussed

above, defendants’ notion [doc # 59] is GRANTED to the extent

that it seeks a supplenental report and additional tine to

depose M. Lucas.

Dr. Calabria

Dr. Calabria is designated to testify to the foll ow ng:
1) that Dr. Ordon’s treatnment of Keith Balentine conplied with
all standards of care; 2) that a causal |ink exists between
the consent order and plaintiff’s enmotional and physical
probl ems, his financial |osses, and his | oss of reputation in
the community; and 3) that Dr. Ordon has been inpaired from
perform ng his surgical practice as a result of the consent
order. The report does not state the basis for the opinions,
and does not identify specifically the data relied upon in
forming this opinion. Plaintiff argues that a report is not
required for reputation testinony. However, Dr. Cal abria has
been designated to opi ne about topics beyond Dr. Ordon’s | oss
of reputation. An expert report that conplies fully with the
requi renents of Rule 26 nust therefore be provided to
defendants for the reasons previously discussed. Defendants’

nmotion [doc # 61] is GRANTED to the extent that is seeks an

suppl enmental report and additional tinme to depose Dr.



Cal abri a.

Def endants’ nption to conpel [doc. # 63]

Def endants request an order conpelling plaintiff to
provi de HI PAA- conpliant authorizations enabling the defendants
to obtain Dr. Ordon’s nedical records fromall nedical
providers including, but not limted to, Dr. Douglas Rogers,
Dr. Jay Roberts, Dr. WlliamKelly, and Dr. John Hammel | . At
oral argunment, plaintiff’s counsel indicated he believed
signed rel eases already existed for these doctors. Defense
counsel indicated he had not received any signed rel eases, and
rai sed a concern over whether the original rel eases, dated
July 1, 2003, m ght have expired. Plaintiff also agreed that
Dr. Ordon was seen by doctors for carpal tunnel syndrone and
tarsal tunnel syndrone in addition to the four identified
above.

The court ordered plaintiff to identify any doctors who
treated plaintiff for these conditions and any rel ated
neuropat hies. The parties agreed that defense counsel would
fill out and send a new set of HI PAA-conpliant rel ease forns
to plaintiff’s counsel via overnight mail and woul d provide
overnight mailers for plaintiff’s counsel to return the forns

i mmedi ately to defense counsel once the forns were signed by



plaintiff. In aletter to the court, dated March 4, 2004,
def ense counsel reported that, despite this agreenment and the
court’s order, plaintiff had not yet identified the additional
treating doctors, nor returned the signed forns. In a March 8,
2004 letter to the court, plaintiff’s counsel, Attorney Philip
French, responded by claimng that the blank authorization
forms sent by defense counsel anpunted to “new and unspecified
di scovery” after the close of fact discovery. This is absurd.
It is obvious that these forns are intended for the doctors
that the court ordered be identified at the February 19, 2004
hearing. The court orders plaintiff’s counsel to provide
def ense counsel with the signed authorization fornms within
five (5) days of the docketing of this ruling. Attorney
French is put on notice that a failure to conply with an order
of the court in the future may result in sanctions. Attorney
French is also rem nded that if he is unclear about the
meani ng of an order of the court, he should seek
clarification; if he has trouble renenmberi ng what he has
agreed to in court, he should take notes.

Def endants al so seek a conpl ete copy, nade in or around
Decenmber 2002, of plaintiff’'s application to Ameri Star
| nsurance Conpany including all exhibits and attachments. To

date, plaintiff has provided to defendants only a portion of

10



the application. Defendants contend that the application nust
be produced because it was already the subject of a court
order issued on August 29, 2002 [doc # 23]. That order,
however, ordered plaintiff to produce applications for
liability insurance for the past five (5) years, and did not

i nclude an order to produce any prospective or subsequent
applications. Therefore, plaintiff’s December 2002
application was not covered by that order. Plaintiff contends
t hat he has already produced the portion of the application in
hi s possession and that he does not have a conplete copy of

t he application because it was filled out by an insurance

br oker, and he only saw the two pages that have already been
di scl osed. At oral argunent, plaintiff provided the court
with a copy of the fax cover sheet of the application for in
canera review. The court has reviewed the docunent and agrees
with plaintiff that he may not have viewed the rest of the
application. Nevertheless, plaintiff’s conplete Ameri Star

mal practice insurance application is relevant because it my
contain informtion about the nature and extent of Dr. Ordon’s
carpal tunnel syndrone in Decenber 2002, which is clearly an
issue in this case. It may also be relevant for inpeachnent
pur poses. The court orders plaintiff to produce a copy of the

entire Aneri Star application, and to disclose the nanme and

11



address of the insurance broker who conpleted the application
within five (5) days of the docketing of this ruling. If
plaintiff cannot produce the conplete application, plaintiff

may i ssue a subpoena duces tecumto Aneri Star. Defendants are

granted | eave to depose Dr. Ordon and the insurance broker on
the Ameri Star application.

Finally, defendants seek correspondence between Dr. Ordon
and Dr. Henderson and between their |awyers regarding Dr.
Ordon’s separation froma practice with Dr. Henderson in
California. At Dr. Ordon’s deposition, defendant requested
docunent ati on regarding a lawsuit that was filed in connection
with the separation. Plaintiff agreed to produce the
docunentation at his deposition provided it was relevant. At
oral argument, plaintiff objected to the relevance of the
information and, in the alternative, requested a clarification
about the scope of the docunments he nust produce in response
to the request. Dr. Ordon’s relationship with Dr. Henderson,
and the circunstances under which he departed froma practice
of referrals with him is relevant to his damages cl ai mt hat
he | ost between $250,000 to $350,00 in inconme due to the |oss
of referrals. The court orders plaintiff to provide a copy of
the meno prepared by Dr. Ordon concerning a nmeeting with Dr

Henderson in January 2002, and the letter by Dr. Ordon’s

12



| awyer to Dr. Henderson’s | awer regarding Dr. Ordon’s
departure, within seven (7) days of the docketing of this

ruling.

Plaintiff’s counter notion for conpliance [doc. # 69]

Plaintiff seeks the negatives or |arge copies of the
photos of M. Balentine. At oral argunent, defendants agreed
to provide plaintiff with copies of the photographs of M.

Bal enti ne, but opposed plaintiff’s request for the negatives.
In plaintiff’s March 8, 2004 letter to the court, plaintiff
suggested that he was unhappy wth defendants’ production of
t he photos because ei ght of the photos were not |arge enough
to be useful. The parties are ordered to confer about how
| arge the prints need be in order to be useful for plaintiff’s
pur poses, and defendants shall produce a set in the designated
size. |If the parties are unable to agree, they should contact
the court for further assistance in resolving any remaining
di spute regardi ng the production of the photos.

The parties have been unable to agree on a
confidentiality agreenment regarding plaintiff’s medical
records, and request clarification about the scope of the

court’s April 3, 2003 order [doc # 35] regarding a proposed

13



agreenment. Defendants contend the agreenent should cover

medi cal records only, and plaintiff contends that it shoul d
cover additional docunments that may contain medical
information, to be identified by plaintiff. Def endants al so
argue that any agreement should not limt the use of the
confidential information at trial, which was not addressed in
either party’s draft agreement. The court orders that the
confidentiality agreenment shall cover plaintiff’s nmedical
records only, which are those records generated by plaintiff’s
treating physicians in the ordinary course of their care and
treatment of plaintiff. The agreement shall not |limt the use
of the records at trial. Plaintiff nmay propose appropriate
protections for confidential documents introduced at trial.

Def endants are ordered to submit a revised confidentiality
agreenent to plaintiff consistent with this order. The
parties shall contact the court should additional issues with

the confidentiality agreenent arise.

Schedul i ng _order

In light of this ruling, the court orders the foll ow ng.
Plaintiff shall provide defendants with suppl enent al
expert disclosures for Dr. Ordon, Dr. Wnston, M. Lucas, Dr

Moynahan, and Dr. Cal abria on or before Friday, April 9, 2004.

14



Shoul d defendants wi sh to depose any of these experts,
they shall make i mredi ate arrangenments once they have received
t he expert disclosures.

The di scovery deadline is extended until Friday, Apri
30, 2004.

Plaintiff shall identify additional treating doctors and
return HI PAA-conpl ai nt authori zations to defendants within
five (5) days of the docketing of this ruling.

Plaintiff shall produce a copy of the entire Ameri Star
application, and disclose the name and address of the
i nsurance broker who conpleted the application within five (5)
days of the docketing of this ruling. |If plaintiff cannot
produce the conplete application, plaintiff may issue a

subpoena duces tecumto Aneri Star. Defendants are granted

| eave to depose Dr. Ordon and the insurance broker about the
Ameri Star application, at a deposition to be schedul ed
i medi ately upon plaintiff’s disclosure of the insurance
i nformation.

Plaintiff shall provide the correspondence concerning the
Dr. Henderson litigation within (7) days of the docketing of
this ruling.

The parties shall confer about the Bal entine photos and

the confidentiality agreenent in accordance with the above

15



ruling.

CONCLUSI ON

Def endants’ notions to preclude expert testinony or to
conpel conpliance [doc. ## 53,55,57,59,61] are GRANTED to the
extent that they seek supplenental reports and additional tinme
to depose expert wi tnesses; defendants’ notion to conpel [doc.
# 63] 1s GRANTED; and plaintiff’'s notion to conpel [doc. # 69]

is

GRANTED | N PART.

This is not a recomended ruling. This is a discovery
ruling and order which is reviewable pursuant to the "clearly
erroneous" statutory standard of review 28 U.S.C. 8§ 636
(b)(1)(A); Fed. R Civ. P. 6(a), 6(e) and 72(a); and Rule 2 of
the Local Rules for United States Magi strate Judges. As such,
it is an order of the Court unless reversed or nodified by the

district judge upon notion tinely nade.

SO ORDERED at Bridgeport this 26" day of March 2004

/sl
HOLLY B. FI TZSI MVONS
UNI TED STATES MAG STRATE JUDGE
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