UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Loui se M SOARES
v, . Giv. No. 3:99cv1107 (JBA)
UNI VERSI TY OF NEW HAVEN
MEMORANDUM OF DECI SI ON ON DEFENDANT’ S
MOTI ON FOR SUMVARY JUDGMENT [ Doc. # 35]
| nt roducti on
Plaintiff Louise M Soares, the fornmer Director of
Educati on Prograns at the University of New Haven (“UNH"),
filed suit against the University after she was term nated
from her position as director, alleging that the term nation,
whi ch occurred after she disclosed to defendant that she was
suffering from®“a grave illness which mght require surgery,”
violated Title VII of the Civil Rights Act of 1964, 42 U S. C
88 2000e et seq., the Age Discrimnation in Enploynent Act of
1967 (“ADEA"), 29 U.S.C. §§ 621-634, the Equal Pay Act of
1965, Section 504 of the Rehabilitation Act of 1973, and the
Anericans with Disabilities Act of 1990 (“ADA"), 42 U.S.C. 88§
12111, et seq. Defendant has noved for summary judgnment on

all clainms [Doc. # 35].

1. Background



District of Connecticut Local Rule 9(c)(1) requires the
novi ng party to annex to a notion for sunmary judgnent a
"separate, short, and concise statenent of material facts
which are not in dispute.” Local Rule 9(c)(2) places a
paral |l el burden on the non-noving party to state "whether each
of the facts asserted by the noving party is admtted or
deni ed" and to include a "separate, short and conci se
statement of material facts as to which it is contended that
there exists a genuine issue to be tried."” Local Rule 9(c)(1)
further provides that the facts set forth by the noving party
in accordance with that Rule are to be deemed adm tted unl ess
controverted by the opposing party in accordance with Rule
9(c)(2).

Def endant here submtted a 9(c) (1) statenment of materi al
facts consisting of 127 nunbered paragraphs. Although
plaintiff filed a 9(c)(2) response, that response does not
satisfy the requirenents of Local Rule 9(c)(2) to state
whet her each of the facts asserted by the noving party is
admtted or denied. Plaintiff’s response agrees with 55 of
the statenents and di sagrees with 5 of the statenents.
However, as to 59 of the remamining statenents, it is
i npossible to determ ne whether plaintiff admts or denies the

statenents because plaintiff’s response is limted to “agrees



in part” (5 paragraphs), “disagrees in part” (34 paragraphs)
or “agrees in part, disagrees in part” (16 paragraphs), or are
SO0 vague as to be inpossible to determ ne whether the facts
are adm tted or denied (4 paragraphs).?

In addition, plaintiff’s “Statenent of material facts”
does not neet Rule 9(c)(2)’ s requirenents of setting forth the
facts the non-noving party contends are disputed, as it
i ncludes facts which are clearly not in dispute, such as
“Plaintiff is a female,” | 4; “Plaintiff was replaced by a
mal e as Director of Education Prograns,” T 5; and “Plaintiff
was over the age of 60 when the defendant term nated her from
the position of Director of Education Programs,” 1 2. Only
one fact contained in plaintiff’s statement of material facts
is disputed and germane to this lawsuit: “The defendant’s
stated reasons for termnating the plaintiff from her position
as Director of Education Progranms are not its true reasons.”
Id. at T 14.

“One inportant purpose of Local Rule 9(c) is to direct
the court to the material facts that the novant clainms are
undi sputed and that the party opposing the notion clains are

di sputed. Otherwi se the court is left to dig through a

The remmi ning ei ght of the paragraphs make cl ear which
facts are admtted and which are deni ed.
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vol um nous record, searching for material issues of fact

wi thout the aid of the parties.” N.S. v. Stratford Bd. of

Educ., 97 F. Supp. 2d 224, 227 (D. Conn. 2000); accord Hll v.

Meta Group, 62 F. Supp. 2d 639, 639 (D. Conn. 1999).

Plaintiff’s nonconform ng subm ssion is of virtually no

assi stance to the Court because the Court cannot determ ne
whi ch facts are disputed. Accordingly, apart fromthe five
par agraphs clearly identified as disputed in plaintiff’s Rule
9(c) statenment (97 31, 33, 85, 101, 107) and the eight

par agraphs which clearly identify those facts which are

di sputed and those which are not (11 14, 20, 21, 29, 32, 34,
35, 42), the remining paragraphs are deened admtted. See

Futoma v. City of Hartford, 208 F.2d 202, 2000 WL 339377 (2d

Cir. Mar. 29, 2001) (Table op.); Shoaf v. Matteo, 100 F. Supp.

2d 114, 116 (D. Conn. 2000). Wth that prelimnary caveat,
the follow ng summari zes the undi sputed facts.

In 1992, UNH becanme interested in devel opi ng a Depart nent
of Education and correspondi ng teacher preparation prograns.
UNH President Lawrence DeNardis and Provost James Uebel acker
sought to hire a professor to devel op and operate the
Depart ment of Education and correspondi ng teacher preparation
pr ogr ans. DeNar di s and Uebel acker were aware of Dr. Soares’

prior experience as a professor of education at the University



of Bridgeport. After discussions with Dr. Soares, DeNardis
and Uebel acker offered her fixed term appointnents as a
Prof essor of Education in the Department of Education in the
UNH Col | ege of Arts and Sciences and as Director of Education
Prograns, a non-teaching position. The terns for both
appoi ntments ran from August 1, 1992 through August 31, 1993.

As Director of Education Progranms, Dr. Soares was head of
t he Departnent of Education and the masters degree/teacher
preparation prograns, was responsible for adm nistering and
directing the departnment and prograns, and was responsible for
sati sfying and obtaining on behalf of UNH the required
internal, state and professional approvals for the teacher
preparation prograns, including obtaining accreditation from
the State Board of Education. Dr. Soares was also the primary
contact for State Board of Education personnel on all UNH
teacher certification and program accreditation issues, and
was responsi ble for ensuring that all UNH students who applied
for state certification had fulfilled the state requirenents
and for ensuring that UNH programs were in conpliance with
state education statutes and regul ati ons.

Dr. Soares was not hired with tenure, and her initial
appoi nt mnents were subject to annual one-year re-appointnments

whi ch expired at the end of the academ ¢ year, August 31. Dr.



Soares was given re-appointnments in her professor and director
positions in the 1993-94, 1994-95 and 1995-96 academ c years.
Dr. Soares first sought tenure in her professor position in
the spring of 1995, during her third year of enploynent. Her
application was rejected by the UNH Tenure and Pronpotions
Commi ttee. She then reapplied in spring, 1996, which
appl i cati on was approved, and was granted tenure in May 1996,
effective Septenmber 1, 1996. The Director of Education
Prograns position was not a tenure-track position, and

remai ned subject to annual review and reappoi nt ment.

Begi nning with her initial appointment in 1992 through
1998, Dr. Soares reported directly to the UNH Dean of the
Col l ege of Arts and Sciences, who was the person authorized to
make t he reappoi ntnent decision with respect to the director
and professor positions.? During this same tinme period, the
Dean was supervised by Provost Uebel acker, who in turn
reported to and was supervi sed by President DeNardis.

Uebel acker and DeNardis worked closely with the Dean on
Depart nent of Education issues, and prior to the time Dr.

Soares was granted tenure, each had the authority to oppose a

2When Dr. Soares was hired, Dr. Joseph Chepaitis was the
UNH Dean of the College of Arts and Sciences. On Septenber 1,
1995, Dr. Nancy Carriuol o became Acting Dean of the Coll ege of
Arts and Sciences, and becane Dean effective Septenber 1,
1996.



deci sion by the Dean reappointing Dr. Soares to the director
or professor positions. Had Dr. Soares not been re-appointed
by the Dean or had the Provost or President opposed her re-
appoi ntment, UNH coul d have given Dr. Soares a one-year
term nation contract, after which her position would have
expired. After Dr. Soares was granted tenure, she was no
| onger subject to reappointnment for the professor position.
Thus, in the years 1993-94, 1994-95 and 1995-96, Dr. Soares
was given re-appointnments to both the professor and director
positions by Dean Chepaitis, and was unopposed by the Provost
or President. Dr. Soares was given re-appointnents to the
director position in 1996-97 and 1997-98 by Dean Carri uol o,
whi ch again were unopposed.

In 1993, the State Board of Education reviewed UNH s
pl ans to begin its teacher preparation program and gave UNH
“fully met” ratings in all categories. Based on this
eval uation, the UNH teacher preparation prograns were granted
full approval for two years with an interimreport due at the
end of the first two senmesters of the program s operation and
an on-site visit during the third senmester to eval uate whet her
t he plans were being inplenented according to state standards.
This on-site visit occurred during October 1994, after which

UNH was rated in forty-nine categories and received two “net



with distinction” ratings, forty-five “fully met” ratings, one
“partially nmet” rating and one “not net” rating. UNH s

t eacher preparation prograns were then granted full approval
by the state Board of Education in March 1995 for three
addi ti onal years, through August 31, 1998.

In 1995, follow ng the grant of approval, the state Board
of Education began to have concerns about UNH s teacher
preparation prograns. The Board received letters from
students to the state Bureau of Certification and Teacher
Preparati on Progranms expressing dissatisfaction and concerns
with the UNH program and letters from other states questioning
the accuracy of the UNH recomrendation form The Board al so
had concerns about inaccurate information on teacher
preparation prograns on the UNH website, an increase in the
nunber of UNH s of f-canpus instruction sites wthout a
corresponding increase in regular full-tinme faculty to teach
at those sites, student confusion concerning planned program
requi rements and cross-endorsenent requirenments, and
difficulties surrounding UNH s students’ certification process
because of confusing information provided to students by UNH,

However, when the Board wote to Dr. Soares in 1996
requesting a visit to review these issues and alerting Dr.

Soares and UNH to the concerns, Dr. Soares responded in



writing on behalf of UNH that the concerns were not the
responsibility of the UNH Educati on Departnment, not under the
authority of the UNH Educati on Department, not adequately
specific, not known to be accurate by UNH or “conpletely

i nappropriate.” Dr. Soares further denied the request for a
visit because she did not see any need or reason for the
visit. She did not, however, consult the Dean, Provost or
Presi dent about the request fromthe Board or her decision not
to grant the request for a visit. Further comrunications

bet ween Dr. Soares and the Board were exchanged in 1997 and
1998, with the Board docunmenting and reiterating its concerns,
and Dr. Soares disagreeing with the Board' s statenents.

I n January 1998, when the Board perforned its regularly
schedul ed review of the UNH teacher preparation prograns, the
Board noted numerous deficiencies with the UNH program which
were consistent with the concerns previously expressed by the
Board. The Board identified three areas in need of
significant attention: curriculum faculty and nultiple site
| ocations. |In contrast to previous evaluations, UNH received
seven “not nmet” ratings and seventeen “partially nmet” ratings,
and the Board determ ned to grant only probationary approval
to the UNH teacher certification prograns for Septenber 1

1998 t hrough August 31, 1999, and schedul ed another on-site



visit in Spring 1999. This probationary status was the second
nost severe sanction that the Board could have inposed, with
renoval of accreditation being the nost severe. The state
report dated August 5, 1998 described the issues and concerns
that had cone to the Board s attention since 1995, and further
noted that significant concerns remained as to the curriculum
faculty and site issues that needed to be addressed prior to
the Spring 1999 visit. However, the Dean, Provost and

Presi dent | earned several nonths before the report was issued
that the probation period was going to be inposed by the
state. The Dean was further advised that Dr. Soares did not
have a good working relationship with the Board, and conveyed
that information to the Provost and President. In addition to
the state’s report, the Board verbally discussed additi onal
probl ens and concerns with the UNH adm ni stration, including
an unapproved teacher preparation programinvolving UNH and

Al bertus Magnus Coll ege. This unapproved program came to the
Dean’s attention on May 12, 1998.

Concerned about the one-year probationary period, Dean
Carriuol o, Provost Uebel acker and President DeNardis
determned that in light of the scope of the problens
identified by the Board, the continuing concerns about

curriculum faculty and site issues and the | ack of progress
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on those issues as of July 1998, and past comruni cati on

probl ems between Dr. Soares and the Board, new | eadership was
required if UNH s programwas to retain accreditation. They
therefore decided to termnate Dr. Soares fromthe director
position. Because Dr. Soares was on vacation in July 1998,
however, they decided that the effective date of her renoval
fromthe director position would be August 3, 1998, and agreed
t hat Dean Carriuolo would inform Dr. Soares of the decision
Dean Carriuolo then met with Dr. Soares on August 3 and

advi sed her that the Dean, the Provost and the President had
determ ned that she would be renmoved from her position as

di rector because of the issues with the Board of Education’s
review. At that same neeting, Dr. Soares advised the Dean for
the first time that she was suffering froma serious illness
whi ch m ght require surgery. Dr. Soares did not, however,

di scuss her illness in any detail at that neeting. Dr. Soares
was replaced by Dr. George Reilly as Director of Education
Prograns.

From August 14, 1998 until October 29, 1998, Dr. Soares
was out on paid nedical |eave, after which she returned to
work as a full-time professor in the UNH Departnent of
Education. After she returned to work, plaintiff contends

t hat she was subjected to harassnent from her supervisors,

11



forced to work in an office outside her departnent that was
“characterized by a foul snell, lack of heat in w nter

wi ndows covered with cardboard, exposed electrical outlets,
broken glass littering the floor, and mold.” PlI. 9(c)(2)
Statenment, at § 9. Plaintiff further clainms that she was

gi ven assignnments that conflicted with her nmedical needs, and
t hat unnaned persons attenpted to exclude her fromthe

activities of the Departnent of Education.

I11. Standard

Summary judgnent will be granted when "the pl eadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the and affidavits, if any, show that
there is no genuine issue as to any material fact and that the

nmoving party is entitled to a judgnent as a matter of |aw.

Fed. R Civ. P. 56(c); Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 247 (1986). The noving party carries the initial
burden of denobnstrating an absence of a genuine issue of

mat eri al fact. Fed. R Civ. P. 56; Celotex Corp. v. Catrett,

477 U.S. 317, 323 (1986). Facts, inferences therefrom and
anbi guities nust be viewed in a light nost favorable to the

non-novi ng party. Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 586 (1986); Anetex Fabrics, Inc. v. Just

12



In Materials, Inc., 140 F.3d 101, 107 (2d Cir. 1998). A
genui ne issue of fact is one that, if resolved in favor of the
non-nmovi ng party, would permt a jury to return a verdict for

that party. R.B. Ventures, Ltd. v. Shane, 112 F.3d 54, 57 (2d

Cir. 1997) (citing Anderson, 477 U.S. at 248).

After the noving party neets this burden, the burden
shifts to the non-noving party to cone forward with "specific
facts showi ng that there is a genuine issue for trial." Fed.

R. Civ. P. 56(e); accord Rexnord Holdings, Inc. v. Bidermann,

21 F.3d 522, 525-26 (2d Cir. 1994). The non-noving party nust
"do nmore than sinply show that there is sonme nmetaphysi cal

doubt as to the material facts." Matsushita, 475 U S. at 586.

| nstead, that party nust “come forward with enough evidence to
support a jury verdict in its favor, and the nmotion wll not
be defeated nerely ... on the basis of conjecture or surnise.”

Trans Sport v. Starter Sportswear, 964 F.2d 186, 188 (2d Cir.

1992) (citation and internal quotations omtted); see also

Knight v. U S. Fire Ins. Co., 804 F.2d 9, 11 (2d Cir. 1986).

“The possibility that a material issue of fact may exist does
not suffice to defeat the notion; upon being confronted with a
notion for summary judgnent the party opposing it nust set
forth argunments or facts to indicate that a genuine issue--not

nerely one that is colorable-- of material fact is present.”

13



G bson v. Anerican Broadcasting Cos., 892 F.2d 1128, 1132 (2d
Cir. 1989).

Mor eover, “trial courts should not treat discrimnation
differently fromother ultimte questions of fact.” Weinstock

v. Colunmbia Univ., 224 F.3d 33, 41 (2d Cir. 2000) (citing

Reeves v. Sanderson Plunbing, 120 S.Ct. 2097, 2109 (2000)).

On a nmotion for sunmary judgenent in an enpl oynent

di scrim nation case, courts nmust carefully distinguish between
evi dence that allows for a reasonable inference of

di scrim nation and evidence that gives rise to nere

specul ati on and conjecture. See Bickerstaff v. Vassar

Col l ege, 196 F.3d 435, 448 (2d Cir. 1999). This determ nation
shoul d not be made through guesswork or theorization. See id.
View ng the evidence as a whole and taking into account all of
the circunstances, the Court nust determ ne whether the

evi dence can reasonably and logically give rise to an
inference of discrimnation. See id. “In determning the
appropri ateness of summary judgnment [in a discrimnation
case], the court should not consider the record solely in

pi eceneal fashion, giving credence to innocent explanations
for individual strands of evidence, for a jury, in assessing
whet her there was inperm ssible discrimnation and whet her the

def endant’ s proffered explanation is a pretext for such

14



di scrimnation, would be entitled to view the evidence as a

whole.” Howley v. Town of Stratford, 217 F.3d 141, 151 (2d

Cir. 2000).

| V. Discussion

A. ADA and Rehabilitation Act C ains

A plaintiff who raises a disability discrimnation claim
bears the initial burden of establishing a prima facie case of
di scrim nation, which requires plaintiff to show

that (1) [her] enployer is subject to the ADA;, (2) [she]

was di sabled within the nmeaning of the ADA; (3) [she] was
ot herwi se qualified to performthe essential functions of
[ her] job, with or without reasonabl e accommodati on; and
(4) [she] suffered adverse enpl oynment action because of

[ her] disability.

Hevman v. Queens Village Comm for Mental Health, 198 F. 3d 68,

72 (2d Cir. 1999); see also Wernick v. Federal Reserve Bank of

New York, 91 F.3d 379, 383 (2d Cir. 1996). For purposes of
this nmotion, defendant does not chall enge whether plaintiff is
a handi capped person under the disability acts or whether she
was ot herwi se qualified to perform her job, and argues that it
is entitled to sunmmary judgnment because plaintiff cannot
establish that she was di scharged because of her handi cap, as
the decision to term nate her was made over a week before any
of the decision-makers | earned of plaintiff’s illness.
Plaintiff responds that she has net her burden because she was

15



fired immediately after inform ng her supervisor about her
di sability.

The Court finds that plaintiff has not met her burden as
a matter of law for the sinple, and unrebutted, fact that the
decision to termnate plaintiff was made on July 21, 1998,
before Dean Carriuol o, Provost Uebel acker or President
DeNar di s had any know edge of plaintiff’s illness. Plaintiff
points to no evidence fromwhich it could be inferred that
this decision was nade at a |later date, or by Dean Carriuolo
acting al one at the August 3 neeting, and her conclusory
denial alone is insufficient to raise a genuine issue of
di sputed fact for trial. \While defendant does not deny that
plaintiff was informed on August 3 that she was to be
term nated after she informed Dean Carriuolo of her illness,
t he undi sputed facts as attested to by the affidavits of
Carriuol o, Uebel acker and DeNardis show that this decision was
reached al nost two weeks prior to defendant’s discovery of
plaintiff’'s disability. Thus, the decision to term nate her
fromthe position of director of education programs, the sole
conduct at issue in plaintiff’s 1999 conpl aint which is the

subj ect of this nmotion for sunmary judgnent, clearly was not

16



because of her disability.® Defendant’s notion is thus
granted as to plaintiff’s ADA and Rehabilitation Act cl ai ns.

B. ADEA and Title VI

Under the framework established by the Supreme Court in

McDonnel I Douglas Corp. v. Green, 411 U.S. 792, 802 (1973), to

establish a prima facie case of discrimnation under either
Title VII or the ADEA, plaintiff rmust show (1) that she is a
menber of a protected class; (2) that she was qualified for
her job; and (3) that she suffered an adverse enpl oynment
action (4) under circunstances giving rise to an inference of

di scri m nati on. See St. Mary's Honor Ctr. v. Hicks, 509 U.S.

502, 506 (1993); Norville v. Staten Island Univ. Hosp., 196

F.3d 89, 95 (2d Gir. 1999) (Title VII1); Carlton v. Mstic

Transp. Inc., 202 F.3d 129, 134 (2d Cir. 2000) (ADEA). “To

make the required showing, a plaintiff nmay rely on direct
evi dence of what the defendant did and said, but nore often
t han not nust depend on the cunul ative wei ght of

circunstantial evidence to make out a prima facie case.”

Tarshis v. The Riese Org., 211 F.3d 30, 35-36 (2d Cir. 2000)

(citing Luciano v. O sten Corp., 110 F.3d 210, 215 (2d Cir.

3As defendant correctly notes, plaintiff’'s allegations of
abusive treatnent after she returned to work from her medica
| eave are the subject of her conplaint in the related case,
3: 00cv2356 (JBA).
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1997)).
Plaintiff’s burden on establishing a prima facie case is

“not onerous.” See Tarshis, 211 F.3d at 35. The plaintiff

sinmply must submt evidence denpnstrating circunstances that
woul d pernmit a rational fact-finder to infer a discrimnatory

moti ve. See Chertkova v. Connecticut Gen. Life Ins. Co., 92

F.3d 81, 91 (2d Cir. 1996). 1In a ternm nation case, “[t]he
fourth element of the prima facie case may be satisfied by a
showing that the plaintiff's position renmai ned open after
[ she] was discharged, or that [she] was replaced by soneone
outside his protected class.” Tarshis, 211 F.3d at 36.

Proof of the prima facie case creates a presunption of
di scrim nation that defendant nmay rebut by produci ng evidence
of a legitimte nondiscrimnatory reason for the adverse

enpl oynent decision. See St. Mary’'s Honor Ctr., 509 U S. at

507. Once the enployer nakes this showi ng, the presunption of
di scrimnation raised by plaintiff establishing her prim
facie case drops out, and the burden shifts back to plaintiff
to prove that the proffered reasons are pretextual and that

di scrimnation was the real reason for the enpl oynent action.
See id. at 511, 515; Tarshis, 211 F.3d at 36. “A plaintiff
may denonstrate that discrimnation was the real reason by

showing that it was a notivating factor--although it need not

18



be the only notivating factor--in the enploynent decision.”
Id.

For purposes of this notion, defendant does not chall enge
whet her plaintiff has net the first three elements of the
prima facie case. Defendant argues that it is entitled to
sunmary judgnment because plaintiff cannot establish her prim
facie case because the circunstances of her term nation from
the director position do not give rise to an inference of
di scri m nati on.

Dr. Soares was born on June 2, 1932, and was siXxty-siX
years ol d when she was term nated fromthe director position
It is undisputed that she was replaced by Dr. CGeorge Reilly,
who was born November 17, 1939. Defendant, however, argues
that plaintiff has not nmet the fourth prong of her prima facie
case because the nere fact of her replacenent with a man seven
and a half years younger than she is, who was al so well over
forty at the time, does not give rise to an inference of sex
or age discrimnation. Bearing in mnd the “de m ninus”
burden plaintiff bears at this initial stage on her ADEA and
Title VII clains, the Court disagrees.

First, the fact that plaintiff was replaced by a person
over forty is not dispositive of whether she was discrim nated

agai nst on the basis of age. See O Connor v. Consolidated
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Coin Caterers Corp., 517 U.S. 308, 312 (1996) (“The fact that
one person in the protected class has |ost out to another
person in the protected class is thus irrelevant, so |long as

he has | ost out because of his age.”); Brennan v. Metropolitan

Opera Ass’n, Inc., 192 F.3d 310, 317 (2d Cir. 1999)(“that the

fact that the replacement is substantially younger than the
plaintiff is a nore valuable indicator of age discrimnation,
t han whet her or not the replacenent was over 40 at the tinme he
assumed the plaintiff's former job responsibilities”).

Def endant argues that because Reilly is only seven and a half
years younger than plaintiff, no inference of age

di scrim nation can be drawn from defendant’s decision to give
himthe director position. However, the Second Circuit has
recently held that “[a] difference of eight years between the
age of the person discharged and his replacenment . . . is not
insignificant,” and this Court finds that a seven and a half
year age difference is sufficient for purposes of plaintiff’s
prima facie case. Tarshis, 211 F.3d at 38.

Al t hough there is sone appeal to defendant’s contention
that the fact that plaintiff initially was recruited by
Provost Uebel acker and President DeNardis, and then was
reapproved by those decisionmkers for five years (and by Dean

Carriuolo for two years) prior to her term nation suggests
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that the decision was not a result of sex or age

di scrimnation, see, e.q., Dryden v. Tiffany & Co., 919 F.

Supp. 165, 167 (S.D.N. Y. 1996) (the fact that the enployer had
enpl oyed plaintiff for twenty years supported enpl oyer’s
contention that racial discrinmnation played no role in the
decision to termnate plaintiff), the Second Circuit has
recently reiterated that the evidence necessary to satisfy
this initial burden has been characterized as “mniml” or "de

mnims." Zimernman v. Associates First Capital Corp., 251

F.3d 376, 381 (2d Cir. 2001). Consistent with this Iight
burden, that court has also consistently held that “the nere
fact that a plaintiff was replaced by someone outside the
protected class will suffice for the required inference of
discrimnation at the prim facie stage of the Title VII

analysis.” 1d. (citing Tarshis v. Riese Org., 211 F.3d 30, 36

(2d Cir. 2000); Cook v. Arrowsmith Shel burne, Inc., 69 F.3d

1235, 1239 (2d Cir. 1995)). Thus, the Court finds that
plaintiff has nmet the elenents of her prim facie case as to
her Title VIl and ADEA cl ai ns.

Def endant alternatively argues that it is entitled to
sunmary judgnent because plaintiff has offered no evidence
fromwhich a reasonable factfinder could conclude that the

| egiti mate nondi scrim natory reasons given by the defendant
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are pretextual and that discrimnation was a notivating factor
in the decision. According to defendant, plaintiff was

term nated fromthe director position because of the problens
UNH s Department of Education had with the state Board of
Education, Dr. Soares’ own conflicts with the state Board, the
sub-standard ratings given to the UNH program by the state in
1998, and the fact that the program while under Dr. Soares’
direction was put on a one-year probationary status.

To rebut defendant’s legitimte nondi scrimn natory reason,
"[pl]laintiff is not required to show that the enployer's
proffered reasons were false or played no role in the
enpl oynment deci sion, but only that they were not the only
reasons and the prohibited factor was at | east one of the

"notivating' factors.” Cronin v. Aetna Life Ins. Co., 46 F.3d

196, 203 (2d Cir. 1995). Plaintiff urges the Court to find
that a reasonable fact-finder could infer that defendant’s
stated reasons for the term nation are pretextual because
after she returned to work foll owing her surgery nedical |eave
in October 1998, her supervisors took various allegedly
adverse actions against her which were part of a canpaign to
harass her so severely that she would resign from her tenured
prof essorship. According to plaintiff, because defendant’s

al |l eged post-term nation attenpts to force her to resign her
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prof essorship could be explained by age and sex discrimnation
and cannot be explained by the reasons given by defendant for
the term nation fromthe director position -- poor perfornmance
-- ajury could infer that the reasons given for the
term nation fromthe director position are pretextual and that
age and sex discrimnation played a role in that decision.
Only by speculation could a rational jury conclude from
this adverse post-term nation conduct that defendant’s stated
reasons for her termnation fromthe director position was
pretextual and that sex or age discrimnation was a

determ native reason for her term nati on. Cf. Bickerstaff,

196 F.3d at 448 ("[A]n inference is not a suspicion or a
guess. It is a reasoned, |ogical decision to conclude that a
di sputed fact exists on the basis of another fact that is
known to exist."). Although there may be circunstances where
post - deci si on conduct by an enployer could support a
reasonabl e inference that the legitimte nondi scrim natory
reason proffered by the enployer for the decision was
pretextual, this is not such a case. Plaintiff has identified
nothing in the record from which any reasonable jury coul d
conclude that the reasons stated by defendant “are actually a
pretext and that the real reason for [her renoval] was [her]

age [or sex].” Carlton v. Mystic Transp. Inc., 202 F.3d 129,
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136 (2d Cir. 2000) (enphasis added). The post-term nation
acts plaintiff argues here were notivated by age and sex
di scrimnation are the sane acts she previously clainmed were
notivated by retaliation for her conplaint of age and sex
di scrimnation in her other pending case (No. 3:00cv2356
(JBA)) .

Al t hough the Court recognizes that “enployers are rarely
SO0 cooperative as to include a notation in the personnel file
that the firing or failure to pronote is for a reason
expressly forbidden by law,” at this stage on a notion for
sunmary judgnent plaintiff nonethel ess has a burden of coni ng
forward with evidence from which a reasonable factfinder could
conclude that her sex or age played a role in defendant’s

deci si on- maki ng process. Bickerstaff, 196 F.3d at 448 (citing

Ramseur v. Chase Manhattan Bank, 865 F.2d 460, 464-65 (2d.

Cir. 1989)). \Wile plaintiff has subm tted hundreds of pages
of unabri dged deposition testinony, including the conplete
transcripts of five days of her own testinony, copies of
grievance materials and docunment production responses, she has
not directed the Court to any specific portion of this mammoth
subm ssi on which should be considered as having any bearing on
the allegedly disputed facts at issue here, nor has she set

forth any evidence supporting an alternate version of the
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facts which, if credited by the jury, would permt a verdict
in her favor. 1In the face of defendant’s well -supported
sunmary judgnent nmotion, plaintiff’s conclusory denials are
insufficient to create a disputed issue of material fact as to
whet her the legitimte nondi scrim natory reasons proffered by
def endant for her term nation are pretextual, and has thus
failed to satisfy her burden in opposing summry judgnent.

Def endant’s notion for summary judgnment is therefore granted
as to plaintiff’s Title VII and ADEA cl ai ns.

C. Equal Pay Act claim

Def endant has al so noved for summary judgnment on
plaintiff’s Equal Pay Act claim As defendant notes, nothing
in plaintiff’s conplaint contains any factual allegations upon
whi ch an Equal Pay Act claimcould be based, and plaintiff’'s
opposition to summary judgnment does not oppose defendant’s
nmotion on this claim Defendant’s notion is therefore granted

as to the Equal Pay Act claim

V. Concl usi on

For the reasons di scussed above, defendant’s notion for
sunmary judgnment [Doc. # 35] is GRANTED. The Clerk is

directed to close this case.
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I T 1S SO ORDERED.

IS/

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut, this 16'" day of August, 2001.
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