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RULI NG AND ORDER

Plaintiffs bring this case under 42 U S C. 8 1983, claimng
that defendants' plan to relocate Capital Conmmunity College
("Capital") violates their rights under the Equal Protection C ause
of the Fourteenth Anmendnent. The conplaint seeks to enjoin
defendants fromrelocating the college. Al defendants have noved
to dismss the conplaint for failure to state a clai mupon which
relief can be granted. Because the State of Connecticut and the
Board of Trustees are not “persons” subject to suit under § 1983,
and because the plaintiffs have failed to allege a valid equa

protection clai magai nst Governor Rowl and, the notion is granted.?

! The plaintiffs’ nenmorandum in opposition refers to "the
(continued. . .)



Backgr ound

In accordance with the standard for considering notions to
di sm ss under Rule 12(b)(6), the well-pleaded allegations of the

conplaint are accepted as true. See Bolt Electric, Inc. v. Gty of

New York, 53 F.3d 465, 469 (2d G r. 1995). Capital Community
College is part of a systemof statew de, public community col |l eges
operated by the Board of Trustees of Community Techni cal Coll eges
(“the Board”). This case stens froma plan to relocate Capital to
the G Fox Building in downtown Hartford. Plaintiffs are five nanmed
i ndi vi dual s and three student organizations (the Capital Conmunity
Col | ege Student Senate, the Capital Community Col | ege Bl ack Student
Union, and the Capital Community College Latin American Student
Association). Plaintiffs are "students or al umae" of the coll ege.
Compl. T 3. According to the conplaint, Capital has a higher
percentage of mnority students than any of the other state-run
comunity coll eges.?

Plaintiffs charge that defendants have a "plan to reduce the
quality of education available to students at Capital Comunity

Techni cal College in conparison to the students at other coll eges

Y(...continued)
action for damages agai nst t he i ndi vi dual defendants."” However, the
conpl ai nt nanmes only one i ndi vi dual defendant, Governor Row and, and
makes no request for noney danages. Accordingly, | nmust assune for
purposes of this notion that the Governor is the only individua
defendant and that the only relief sought is an injunction.

2 The student body at Capital is 35%African-Anmerican and 20%
Latino, conpared to a statew de average of 12.3% African-Anerican
and 9.6% Latino. Conpl. 910.
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in the systent by relocating the college to an inferior site that
wll force "the abolition of sone of the educational prograns now
being offered,"” increase certain costs to students (such as
unsubsi di zed parking rates), reduce the nunber and quality of
cl assroons, and "entirely and adversely change the character of the
institution.” Conpl. f 11. They state that this plan represents
di scrim nation against them"in the provision of education upon the
basis of their race and ethnicity" in violation of the Equal
Protection C ause.

1. Di scussi on

The issue presented by the defendants’ notion is whether the
al | egations of the conpl aint constitute a statenment of a cl ai munder
Rule 8(a). The notion may be granted only if it appears beyond
doubt that the plaintiffs can prove no set of facts consistent with
the allegations of the conplaint that would provide a basis for

relief. See Ganino v. Ctizens Uil. Co., 228 F.3d 154, 161 (2d

Cir. 2000) (quoting Koppel v. 4987 Corp., 167 F.3d 125, 130 (2d Cir

1999)).

Cl ai m Agai nst the State and Board of Trustees

Section 1983 authorizes suit only against a "person" who has
deprived anot her of federal statutory or constitutional rights under
color of state law. 42 U S.C 8§ 1983. A state is not a "person"

subject to suit under 8 1983. See WIIl v. Mchigan Dep't of State

Police, 491 U S. 58, 71 (1989). For this reason, the notion to
dism ss nust be granted as to the State of Connecticut.
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Def endants contend that the Board is not a "person" under 8§
1983 because, under WII|, state agencies are not persons. The

Second Circuit has followed this rule. See Jones v. New York State

Div. of Mlitary and Naval Affairs, 166 F.3d 45, 49 (2d Cr. 1999)

("[NJeither the [New York State Division of MIlitary and Naval
Affairs] nor the [ New York State Army National Guard] are 'persons

wi thin the neaning of 42 U.S.C. § 1983."); Kom osi v. New York State

Dep't of Mental Retardati on and Devel opnental Disabilities, 64 F.3d

810, 815 (2d Cir. 1995 (New York State Departnent of Mental
Ret ardati on and Devel opnental Disabilities is armof the state and
t herefore cannot be sued under § 1983).

Though the Second Circuit does not seem to have directly
addressed the i ssue, other circuits have applied this rule to boards
of trustees of state colleges and universities. For exanple, in

Kainbwitz v. Board of Trustees of University of Illinois, 951 F.2d

765 (7th Gr. 1991) the Seventh Circuit prohibited a 8 1983 | awsuit
agai nst a board because "state universities are 'alter egos' of the
state" and thus under WII cannot be subject to suit under 8§ 1983.

Id. at 767 (quoting Cannon v. Univ. of Health Sciences/The Chi cago

Med. Sch., 710 F.2d 351, 357 (7th Gir. 1983)). In Md aughin v.

Board of Trustees of State Colleges of Col orado, 215 F. 3d 1168 (10th

Cr. 2000), the court held that a plaintiff who sued the board of
trustees of a state coll ege system rather than individual trustees,
failed to state a claimfor injunctive relief under § 1983. 1d. at

1172. See also Vizcarrondo v. Bd. of Trs. of Univ. of P.R, 139
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F. Supp. 2d 198 (D.P.R 2001).

Followi ng the Seventh and Tenth Circuits, | agree with the
defendants that the Board is not a “person” subject to suit under
§ 1983 and that the conplaint against the Board nust therefore be
di sm ssed.

Equal Protection d aim

The Equal Protection Cause prohibits the governnment from

treating simlarly situated individuals differently. See Gty of

G eburne, Tex. v. Ceburne Living Cr., 473 U S. 432, 439 (1992).

It is well-settled that the different treat ment nust be i ntenti onal

to constitute an equal protection violation. See, e.qg., Ricketts

v. City of Hartford, 74 F.3d 1397, 1407 (2d Gr. 1996) ("[A]

claimant under the Fourteenth Anendnment's Equal Protection
Cl ause...nust establish intentional discrimnation."); Will. of

Arlington Heights v. Metropolitan Housi ng Dev. Corp., 429 U. S. 252,

264-65 (1977). The governnental action nust be taken at least in
part "because of," not nerely "in spite of," the adverse effects it

will have on a particular group. Hayden v. County of Nassau, 180

F.3d 42, 50 (2d Cr. 1999) (quoting Personnel Admir of Mass. v.

Feeney, 442 U.S. 256, 279 (1979)). In this case, therefore,
plaintiffs nmust allege that defendant Rowl and intends to rel ocate
Capital for the purpose of discrimnating against them They have
failed to do so.

Plaintiffs allege that Capital has nore African Anmerican and
Lati no students than any of the other comunity colleges in the
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system and that the relocation plan discrimnates against
plaintiffs "upon the basis of their race and ethnicity." Conpl.
12. VWiile these generalized all egations mght | ead to a reasonabl e
inference that the plan has a disproportionate effect on mnority
students in the community college system that disparate inpact
cannot , in itself, support an inference of i ntenti onal
discrimnation. Plaintiffs state in a conclusory manner that they
Wl suffer discrimnationif the relocation occurs, but they do not
all ege that Governor Row and's notive was to discrimnate against
African Anerican and Latino students.® Mreover, they affirmatively
all ege a non-discrimnatory reason for the relocation, nanely, to
enrich an unnaned busi ness associ ate of CGovernor Row and who owns
the building. Conmpl. § 11. The conplaint thus provides an
i nadequate basis for an equal protection claim

[11. Concl usion

Accordingly, it is hereby ordered that the conplaint is
di sm ssed without prejudice. Plaintiffs will have until October 19,
2001, to file and serve an anended conpl ai nt curing t he defi ci enci es
identified in this ruling. If no anmended conplaint is filed by
then, the dismssal wll be with prejudice.

So ordered.

3 Defendants point out that plaintiffs do not specifically
all ege their own race or ethnicity. However, assum ng that at | east
sone of the plaintiffs are African Arerican or Latino, the conplaint
still fails to allege the intentional discrimnation that 1is
necessary to sustain an equal protection claim
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Dat ed at Hartford, Connecticut this 21st day of Septenber 2001.

Robert N. Chatigny
United States District Judge



