UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

CORI  TAVARES,
Pl aintiff,
V. . CASE NO. 3:00CV0133 (RNC)

SAM S CLUB and
WAL- MART STORES, | NC.

Def endant s.

RULI NG AND ORDER

Plaintiff brings this case agai nst her forner enployer
claimng race discrimnation and harassnent under Title VII of
the Gvil R ghts Act of 1964, 42 U.S.C. 88 2000e, et seq. She
al so asserts state |aw clains of constructive discharge,
intentional infliction of enotional distress and breach of
contract. Defendants have noved for summary judgnent on all the
clains in the conplaint. The notion is properly supported by a
Local Rule 9(c)(1) statenent, deposition testinony, and
affidavits. Plaintiff’s opposition papers, which do not include
a Local Rule 9(c)(2) statenent, fail to show the existence of a
genui ne issue of material fact requiring a trial. Having
carefully considered the matter, | conclude that the defendants
are entitled to judgnment as a matter of law on all the clains in
the conplaint. Accordingly, the notion is granted in full.

FACTS



The facts set forth in defendants’ Local Rule 9(c)(1)
statenent are deened admtted. D. Conn. L. Gv. R 9(c)(1)
("Al'l material facts set forth in said statenment will be deened
adm tted unless controverted by the statenment required to be
served by the opposing party in accordance with Rule 9(c)(2).").
Plaintiff’s opposition nmenorandum contains certain conclusory
statenents of fact, unsupported by citation to evidence, that
have been refuted by defendants in their reply nmenorandum
Defs.” Reply Mem at 3-4. Accordingly, there are no disputed
i ssues of material fact requiring resolution by a jury.

The facts are as follows. Plaintiff, an African Anerican,
was enployed at Samis Cub in Orange, Connecticut, from March
1995 until March 1996. Brian Wed was the general manager of the
store from Septenber 1995 through the date of plaintiff's
termnation. Plaintiff was hired as a cashier but was
transferred in the fall of 1995 to a full-tinme position in the
"center section" of the store. The transfer was approved by
Veed.

When plaintiff began her enploynent, she received an
enpl oyee handbook. The handbook notified her that profanity is
prohibited in the workplace. The handbook al so expl ai ned
def endants’ reliance on a "coaching" systemto issue verbal and
then witten warnings to enpl oyees who di sregard workpl ace rul es.
These coachings are deened "active" for a 12-nonth period after
they are issued. Under the guidelines stated in defendant's

2



handbook, "an associ ate under active Coaching for |nprovenent may
not be transferred or pronoted to another position until

sati sfactory performance is denonstrated and the perfornance
coaching level expires.”" Doc. 48, Ex. 3 at 8.

In Cctober 1995, plaintiff received a witten and ver bal
coaching for insubordination after she yelled an obscenity at her
supervisor. She received another coaching, this time for
tardi ness, in Novenmber 1995.

In March 1996, while these coachings were still active,
plaintiff applied for a position as a clains clerk. One of the
requi renents of the position is the ability to interact well with
out si de vendors and Wl - Mart managenent. The position al so
requi res soneone wth an even tenper.

Plaintiff discussed her interest in the position wth Wed.
According to her deposition testinony, he told her that he
t hought she was the best person for the position but had to
interview other applicants in fairness to themand in accordance
Wi th conpany policy. It is undisputed that Wed could not enter
into any enpl oynent agreenent or contract with the plaintiff and
never told her that she got the job. See Local Rule 9(c) (1)
Statenment, 19 22, 23.

On March 14, 1996, a neeting was held to deci de who shoul d
get the position of clains clerk. Another enployee, Janet
Sherman, who is Caucasian, had al so applied. Wed and his
managers agreed that Sherman was nore qualified for the job than
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the plaintiff. Sherman was regarded as | evel - headed, she
reported having prior work experience as a clains associate at
J.C. Penney, and she had no active coachings in her file.
Plaintiff, in contrast, was perceived as |acking the necessary

t enperanent for the position, she had two active coachings in her
file (one for insubordination) and no prior work experience in
clains. Accordingly, the job was offered to Shernan.

Upon | earning that she had not been chosen for the job,
plaintiff becanme very angry and yelled and cursed at Wed. Wed
responded by telling her to hand over her badge. She refused,
telling him “No. You want it that bad, take it.” She then got
on a forklift and rode through the store breaking and
di sarrangi ng nerchandi se. The police were called and plaintiff
was arrested. She pled guilty to charges of breach of peace,
crimnal m schief and reckl ess endangernent and her enpl oynent
was term nated for destruction of conpany property.

DI SCUSSI ON

Title VII dains

Wongful Term nation

Plaintiff cannot make out a claimof wongful term nation
based on race because she has clearly and unequivocally admtted
in her deposition testinony that defendants had a right to
term nate her enploynent for unprofessional conduct. Doc. 50,

Ex. B at 258-59.



Fai l ure To Pronote!?

In order to establish a prima facie case of failure to
pronote, plaintiff nust show that "(1) she is a nenber of a
protected class, (2) she was qualified for the job for which she
applied, (3) she was denied the job, and (4) the denial occurred
under circunstances giving rise to an inference of

discrimnation." Howey v. Town of Stratford, 217 F.3d 141, 150

(2d Cr. 2000) (citing McDonnell Douglas Corp. v. Geen, 411 U S

792, 802 (1973)). This burden is "not onerous.” 1d. (citing

Texas Departnment of Community Affairs v. Burdine, 450 U S. 248,

253 (1981)). Once this burden is net, the enployer nust disclose
a legitimte, nondiscrimnatory reason for its decision. |d.

The plaintiff nmust then produce "adm ssi bl e evidence that would
be sufficient to permt a rational finder of fact to infer that
the enployer's proffered reason is a pretext for an inpermssible
motivation." 1d. In sone instances, proof of falsity of the
enpl oyer's stated reason nmay suffice to permt an inference of

di scrimnatory notivation. Janmes v. New York Racing Assoc., 233

F.3d 149, 154-57 (2d G r. 2000).
Def endant argues that plaintiff cannot establish a prim

faci e case because she cannot denonstrate that she was qualified

! The parties dispute whether the nove to clains clerk was
actually a pronotion for plaintiff or nmerely a lateral transfer.
For purposes of this ruling, |I have assunmed w t hout deciding that
t he nove woul d have been a pronotion
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for the clains clerk position. | disagree. The record,
construed nost favorably to her, permts an inference that she
was qualified. She has testified that when she net with Wed in
connection with her interest in the position, he told her he
believed her to be "the best person for the position.” See Doc.
50, Ex. B at 400. In addition, she has testified that in
anticipation of getting the job, she used her break tine to |earn
the duties of the job by shadowi ng a clains clerk who was

| eaving. 1d. at 186-87.

Because plaintiff has established a prima facie case, she is
entitled to a presunption of discrimnation unless defendants
articul ate specific, nondiscrimnatory reasons for the chall enged
deci sion. Defendants state that the decision to give Sherman the
position was based on her superior qualifications, specifically
her past clains experience, and the fact that she had no active
coachings in her personnel file. Defendants further state that
plaintiff's past record of insubordination indicated that she did
not have the even tenperanent needed for the position, which
required the successful candidate to interact well wth outside
vendors and Wal - Mart nmanagenent concerni ng danaged and defective
mer chandi se. These reasons plainly suffice to neet the
enpl oyer’ s burden.

In order to survive summary judgnent, then, plaintiff nust
of fer evidence fromwhich a reasonable jury could concl ude that
def endants’ explanation is nerely a pretext for discrimnation.
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Plaintiff alleges that defendants’ explanation is false, yet
admts that she had active coachings in her file at the tine she
applied for the position, which would have prevented her from
bei ng pronoted under the guidelines in defendants’ handbook.

Plaintiff asserts that Sherman al so had coachi ngs. However,
the sole basis for this assertion is that she heard Sherman's
supervi sor state at sone point that she would have to give
Sherman a coaching for a "no show' or "no call.” Plaintiff
admts that she never actually saw Sherman's personnel file.
Def endants’ current personnel nmanager, Mark Abal an, has signed an
affidavit stating that his review of Sherman's personnel file and
the inactive file "confirmthat Ms. Sherman did not have any
coachings prior to her attaining the clainms clerk position in
March 1996." Doc. 49 at 2 (Abalan Aff.).?2

Plaintiff does not contend that the prohibition on transfer
of enpl oyees with active coachings was selectively enforced. Cf.
How ey, 217 F.3d at 151 (plaintiff net prima facie case for
discrimnatory failure to pronote by providing evidence that
several male applicants who, |like her, did not have four years of
requi red experience were not simlarly disqualified for pronotion

on that basis);_Cruz v. Coach Stores, Inc., 202 F.3d 560, 568 (2d

2 Plaintiff has noved to strike the affidavit but | fail to

see why it should be stricken. In his current capacity, Abalan
mai ntains and is famliar with the defendants’ personnel records,
whi ch are adm ssi bl e under the business records exception to the
hear say rul e.



Cir. 2000) (H spanic plaintiff failed to establish discrimnatory
term nati on because she failed to produce evidence that non-
Hi spani c enpl oyees who engaged in simlar violation of rules
escaped termnation). Nor does she contend that defendants
di scrimnated in giving out coachings.

Plaintiff has testified that Wed discrim nated agai nst
bl ack enpl oyees by refusing to select them as "enpl oyee of the
mont h." However, she offers no evidence to support her
conclusory statenent. Her unsupported assertion that \Wed was
not even-handed in selecting the "enpl oyee of the nonth" does not
support a reasonable inference that he nore likely than not
deni ed her the position of clains clerk because of her race.

Hostil e Envi ronnment

Plaintiff’s hostile work environnment claimis based on two
raci st remarks allegedly nade by Joe Bruno, the overnight
supervisor.® In order to establish a prima facie case of hostile
work environnent, plaintiff nust show that "the workplace [was]
pernmeated with discrimnatory intimdation, ridicule, and insult

sufficiently severe or pervasive to alter the conditions of
the [her] enploynent and create an abusive working environnent."

How ey, 217 F.3d at 153 (citing Harris v. Forklift Systens, Inc.,

510 U.S. 17, 21 (1993)); Cruz, 202 F.3d at 570. There is no

® Defendants argue with sonme justification that this claim
has been abandoned but | address it in the interest of the policy
favoring resolution of clains on the nerits.
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t hreshol d nunber of harassing incidents above or bel ow which a

cl aimcan or cannot be established as a matter of |law.  Rather,
the determ nation whether a work environnment is hostile nust take
into account "the frequency of the discrimnatory conduct; its
severity; whether it is physically threatening or humliating, or
a nere offensive utterance; and whether it unreasonably
interferes with an enployee's work performance." Harris, 510

U S at 23.

Plaintiff alleges in her conplaint that Bruno stated "Those
stupid niggers get on ny nerves" and that he "wanted to get those
niggers.”" Doc. 1 at 1Y 7-8. Such racist statenents clearly
woul d be unwel cone to the plaintiff. However, "[f]or racist
coments, slurs, and jokes to constitute a hostile work
environment, there nust be nore than a few isolated incidents of

racial enmty." Schwapp v. Town of Avon, 118 F.3d 106, 110 (2d

Cr. 1997) (citing Snell v. Suffolk County, 782 F.2d 1094, 1103

(2d Gr. 1986)).

I n Schwapp, four incidents of racially derogatory conments
occurred in plaintiff's presence, while eight other incidents
were known to hi msecond-hand. Finding the incidents that did
not occur in plaintiff's presence relevant to his hostile
environment claim the Second G rcuit concluded that he had
of fered evidence sufficient to survive a notion for summary
judgment. |d. at 111-12. The court stated that "[j]Just as a
raci al epithet need not be directed at a plaintiff in order to
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contribute to a hostile work environnment, . . . the fact that a
plaintiff | earns second-hand of a racially derogatory comrent
of a fellow enpl oyee or supervisor also can inpact the work

environment." 1d. (citing Rodgers v. Western-Southern Life Ins.

Co., 12 F3d 668, 673, 675 (7th Gr. 1993), and Perry v. Ethan

Allen, Inc., 115 F. 3d 143, 151 (2d Gr. 1997)).

In this case, the two remarks attributed to Bruno were not
made to plaintiff or in her presence but rather were reported to
her by a co-worker. As noted, those statenments are not for that
reason irrelevant to plaintiff's hostile environnment claim
However, this case differs from Schwapp in that plaintiff has not
al l eged that any racially derogatory statenments were ever nade to
her or in her presence. In the absence of such evidence, the two
remarks that were reported to her are insufficient to support her

claim Cf. Schwapp, 118 F.3d at 108; Cruz v. Coach Stores, Inc.,

202 F.3d 560, 568 (2d Cir. 2000) (plaintiff established a prina
faci e case of hostile work environnment when she all eged at | east
one instance of overhearing a racial epithet and offered
affidavits of several other enployees who frequently heard the

speaker use racial and ethnic slurs); Rodgers v. Wstern-Southern

Life Ins., 12 F.3d 668, 675 (7th Cr. 1993) (plaintiff heard
supervi sor use the word "nigger" tw ce and co-worker testified
that he had heard supervisor use the word five to ten tines);
Perry, 115 F.3d at 149 (2d Cr. 1997) (plaintiff had experienced
several instances of sexual harassnent and attenpted to present
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testimony of several co-workers who had al so experienced such
harassnent) .

Even assum ng the racist coments all egedly nade by Bruno
could suffice to establish a hostile environnent, plaintiff does
not have a triable claimbecause she has no adm ssi bl e evi dence
that the remarks were made. The only evidence she offers is her
deposition testinony that she was told about the remarks by
anot her enpl oyee, Damen Carter. She does not know whet her
Carter was present when the remarks were made and we have no
evi dence on the issue fromhimor anyone el se. Because plaintiff
cannot prove that the comments were nmade, her claimnust be

di sm ssed. See Howl ey, 217 F.3d at 155 (citing Fed.R Evid. 801

and Sarno v. Dougl as-Ellinman G bbons & Ives, Inc., 183 F.3d 155,

160 (2d Gir. 1999)).

State Law d ai ns

In the absence of a triable federal claim it ordinarily
woul d be appropriate to dismss all the remaining state | aw
clainms wthout prejudice. However, the clainms in this case are
plainly ill-founded and permtting themto be re-filed in state
court would be futile.

Constructive Di scharge

Plaintiff cannot make out a claimof constructive discharge.
She was in fact term nated for destroying conpany property and
has admtted that the defendants had a right to term nate her.

Intentional Infliction of Enptional Distress

11



To prevail on her claimfor intentional infliction of
enotional distress, the plaintiff nust establish (1) that the
defendants intended to inflict enotional distress or knew or
shoul d have known that enotional distress was a likely result of
the chal |l enged conduct; (2) that the conduct was extrenme and
outrageous; (3) that the conduct was the cause of the plaintiff’s
distress; and (4) that the enotional distress sustained by the

plaintiff was severe. DelLaurentis v. New Haven, 220 Conn. 225,

266-67 (1991). On the present record, a reasonable jury could
not find any of these elenents. Even assumng that plaintiff
coul d strengthen her show ng on sone elenents of this claimif

gi ven an opportunity to do so in state court, it is inconceivable
that she could prove the second el enent, which requires proof of
conduct “exceeding all bounds usually tol erated by decent

society, of a kind which is especially calculated to cause, and
does cause, nental distress of a very serious kind.” Petyan v.
Ellis, 200 Conn. 243, 254 n.5 (1986). Thus, plaintiff is
entitled to summary judgnent on this claimas well.

Breach of Oral Contract

| agree with defendants that the breach of contract claimis
W thout merit. It is undisputed that the plaintiff was an at wll
enpl oyee and that Wed had no authority to enter into an
enpl oynent contract with her. Furthernore, plaintiff has
admtted that Wed never told her she had the job. See Local
Rule 9(c)(1) Statenent Y 22. Rather, according to plaintiff’s
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own account, Weed told her he thought she would be the best
person for the job but had to interview other applicants in
fairness to themand in accordance with conpany policy. See Doc.
50, Ex. B, 400-401. When plaintiff asked himif there would be a
pay increase, he replied that he didn’t know |d. Crediting this
testinony, no reasonable juror could find that the parties cane
to a neeting of the mnds on a binding enpl oynent contract.
Concl usi on

For the foregoing reasons, it is hereby ordered that the
defendants’ notion for sunmary judgnent is granted in full. The
conplaint is dismssed with prejudice. The Cerk may cl ose the
file.

It is so ordered this 21st day of Septenber 2001.

Robert N. Chatigny
United States District Judge
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